
324  |  	﻿�  Int J Gynecol Obstet. 2022;159:324–329.wileyonlinelibrary.com/journal/ijgo

1  |  THE US SUPREME COURT' S OPINION 
IN DOBBS v .  JACKSON WOMEN' S HE ALTH 
ORGANIZ ATION

On June 24, 2022, the United States Supreme Court issued its de-
cision in Dobbs v. Jackson Women's Health Organization,1 a con-
stitutional challenge to a restrictive abortion law enacted by the 
state of Mississippi. Under longstanding Supreme Court precedents, 
particularly Roe v. Wade (1973)2 and Planned Parenthood v. Casey 
(1992),3 the federal constitution set a baseline for abortion access as 
a fundamental right nationwide. All states in the US were required 
to provide access to abortion at least until fetal viability, although 
government-imposed obstacles that the courts deemed to fall short 
of an “undue burden”—such as a mandatory waiting period—were 
permitted3 (pp. 874, 885–886). The Mississippi law at issue in Dobbs 
barred all abortions after the 15th week of pregnancy, many weeks 

short of the viability standard upheld in Casey (which is usually iden-
tified as 24 weeks)4 (para. 4). Mississippi provided narrow exceptions 
to permit abortions after 15 weeks only in cases of medical emer-
gencies or “a severe fetal abnormality”4 (para. 4).

Before the law went into effect, Jackson Women's Health 
Organization—the last remaining abortion clinic in Mississippi5—
challenged the state's 15-week restriction, arguing that it violated 
clinic patients' fundamental constitutional right to abortion access1 
(p. 2244). In a series of prior Supreme Court rulings, including Roe 
and Casey, this fundamental right had been grounded in the liberty 
provision of the federal constitution as a matter of substantive due 
process, reflecting the constitution's underlying values of liberty, 
dignity, equality, and bodily integrity3 (pp. 851, 912).

The specific issue before the Court was whether Mississippi's 
15-week ban was constitutional1 (p. 2243). However, encouraged 
by the state of Mississippi and its allies, the majority of the Court 
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went further, striking down the fundamental right altogether and 
reversing both Roe and Casey. Impatient to end what they termed 
“the turmoil wrought by Roe and Casey,” the five justices explic-
itly rejected any “middle way”1 (p. 2283). Justice Alito's opinion for 
the Court found the earlier decisions upholding abortion rights to 
be “egregiously wrong” and therefore undeserving of precedential 
weight1 (p. 2243). The upshot of the Dobbs decision was that the US 
joined the tiny handful of countries worldwide that have increased 
abortion restrictions in the past few decades, a time when more 
progressive abortion measures have been much more common1 (pp. 
2340–2341).

A more judicious approach was urged by Chief Justice Roberts, 
who concurred in the judgment. The Chief Justice would have ex-
amined whether a 15-week ban could be reconciled with the fun-
damental abortion right without reaching the question of whether 
there was such a right in the first instance1 (p. 2310). Chief Justice 
Roberts' approach would have jettisoned the viability standard 
without rejecting the fundamental right. However, led by Justice 
Alito, five justices resoundingly rejected the judicial virtue of incre-
mentalism, and essentially excised the right to abortion out of the 
Constitution1 (p. 2242).

One of the five justices in the majority, Justice Clarence Thomas, 
also wrote separately to make clear that he would support elimina-
tion of the fundamental rights to contraception access, marriage 
equality, and personal choices regarding same-sex intimacy, all of 
which had previously been upheld by the Supreme Court under the 
doctrine of substantive due process1 (pp. 2301–2302). In another 
separate concurrence, Justice Kavanaugh asserted that women 
would still be able to travel across state lines to obtain legal abortions 
under the doctrine of the “right to travel,” a legal doctrine intended 
to knit together the United States by giving out-of-state visitors the 
same access to rights as state citizens1 (p. 2309). As discussed fur-
ther below, the issue is more complicated than Justice Kavanaugh 
seemed to appreciate, and it is not at all clear that providers will be 
able to freely assist women traveling from states where abortion has 
been criminalized6 (pp. 16–38).

Three justices—Justices Kagan, Breyer, and Sotomayor—
authored a rare 3-judge dissent which they each signed1 (p. 2317). 
The three dissenters criticized the majority for their cavalier treat-
ment of precedent, and the legal instability caused by reversals of 
venerable cases such as Roe and Casey that had been repeatedly re-
affirmed by prior justices1 (pp. 2319–2320). The dissenters stressed 
the dire impacts on women of allowing states to criminalize abortion, 
noting the particularly harsh consequences for women with low in-
comes and women of color who disproportionately risk poor health 
outcomes and may be unable to travel to obtain abortion services1 
(p. 2338). The dissenting justices also took the majority to task for 
insisting that the Constitution must be interpreted in accordance 
with a narrow vision of 18th and 19th century history that consigns 
women to second-class citizenship; at the time the Constitution was 
written, women were not allowed to vote, few women were allowed 
to hold property, and married women were under the legal control 
of their husbands1 (pp. 2324–2325).

2  |  IMMEDIATE IMPLIC ATIONS FOR 
HE ALTHC ARE PROVIDERS

Legal observers predicted a chaotic period of uncertainty should Roe 
and Casey be summarily overruled7 (p. 28), and that is what ensued 
in many states. Eager to criminalize abortion procedures as soon as 
possible after the Dobbs ruling, a number of states enacted so-called 
“trigger laws” to do just that, some of which took effect immediately 
upon the issuance of the Dobbs decision without any further action 
by the state.8 In those states, bans were put in place immediately 
when the Dobbs decision was issued. Appointments were hastily 
canceled and worried patients sought the means to obtain abortions 
in other states where it remained legal.8

In the days and weeks following Dobbs, more states—but not all—
adopted new abortion restrictions. Many of these laws are vaguely 
worded and provide inadequate guidance to providers and patients 
confronted with complex medical issues who want to know how to 
avoid criminal prosecution and costly civil suits by conforming to the 
law. The challenges facing providers and patients are myriad, and will 
depend to some extent on the outcome of litigation. The discussion 
below highlights some of the emerging complexities.

2.1  |  State variations

State-to-state variations in abortion laws have been a fixture 
in the US for a very long time, but while the Roe decision was in 
force, the range of variations was moderated by the federal con-
stitutional right to abortion, which served as a baseline. With that 
baseline removed, the variations between states are dramatic. 
In Massachusetts, for example, state legislation protects a right 
to abortion through 24 weeks of pregnancy, and the state legis-
lature is increasing protections of providers in order to meet the 
moment.9 Alaska protects the abortion right as a matter of state 
constitutional law, with no gestational limit.10 The Florida state 
constitution protects the right to abortion, but the state legislature 
has enacted a ban after 15 weeks; litigation in Florida is ongoing.10 
South Carolina enacted a so-called “fetal heartbeat” law, banning 
abortion after detectable cardiac activity, usually occurring in the 
sixth week of pregnancy; criminal penalties are imposed on pro-
viders who violate the ban.11 In Alabama, abortion is completely 
banned except to save the life of the pregnant person, with no ex-
ceptions for rape or incest.12 Notably, states where the law allows 
exceptions for rape or incest often permit the abortions only if the 
victim has filed a police report.13

While most states focus penalties on abortion providers, in nine 
states, vague statutory language could allow a zealous prosecutor 
to test the possibility of criminal charges against a pregnant person 
seeking an abortion, for example as an accessory or for conspiracy.14 
A few local prosecutors have indicated that they will not pursue 
such criminal charges, but because these prosecutors (sometimes 
known as district attorneys) operate at the county level, interest in 
such prosecutions may vary from one county to the next.15 Georgia, 
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for example, has 50 district attorneys, each of whom can exercise 
independent discretion regarding whether to initiate criminal pros-
ecutions in their county for violations of state abortion laws.16 In 
addition, state-level prosecutors will also have discretion to initiate 
proceedings.

Enforcement mechanisms also vary by state. While most states 
opt to rely on their criminal justice systems and government prose-
cutors, a few have enacted mechanisms to allow private citizens to 
sue those who assist with abortions. For example, Texas incentivizes 
citizens by offering a cash “bounty” or reward if they successfully 
sue anyone who has helped a person get an illegal abortion.17 Idaho 
has also adopted this type of enforcement mechanism.17 The broad 
definitions in these laws leave many wondering whether the bounty 
would extend to anyone in the abortion access chain, including un-
witting helpers like taxi drivers or arms-length abortion funds pro-
viding financial assistance.17 While those issues await resolution in 
courts or legislatures, these laws have a broad deterrent effect that 
reaches far beyond patients and providers.

2.2  |  Federal “fixes”

The breadth of the Dobbs decision, the dynamics of the federal sys-
tem itself, and political stalemates in Congress leave the federal gov-
ernment with few options to restore abortion access to pre-Dobbs 
levels.

The US Supreme Court has the final word on the construction 
of the US Constitution.18 Absent the Court's own reversal of Dobbs 
or the passage of a Constitutional amendment, there is little chance 
that abortion will be reinstated as a fundamental constitutional 
right.19 In theory, there are alternative sources for the right other 
than substantive due process. For example, some scholars have cited 
the constitution's 13th Amendment, which ended slavery, as a pos-
sible basis for a right to abortion.20 Similarly, the 9th amendment, 
which explicitly contemplates the existence of additional unspeci-
fied rights, has been cited by both scholars and individual jurists.21 
The Privileges and Immunities Clause has also been suggested, 
based on the argument that liberty and bodily integrity are privileges 
of citizenship.22 However, even if claims under those constitutional 
provisions made it to the high court, it is unlikely that a majority of 
the current justices would be swayed by such arguments.

The US Constitution is notoriously difficult to amend, but there 
is one relevant amendment that is already going through the ratifi-
cation process and may eventually be added to the Constitution: the 
Equal Rights Amendment (ERA).23 Promising equality on the basis of 
sex, the ERA would seem to hold some possibility for restoring abor-
tion rights, given the disparate impact of abortion restrictions on 
women. However, in the Dobbs opinion, the Supreme Court major-
ity went out of its way to reaffirm case law stating that pregnancy-
based policies, including abortion, are not sex-based1 (p. 2235). 
Since the equality issue was not before the Dobbs court, one can 
only assume that Justice Alito reached out to address it in order to 
ensure that any ERA-based arguments would be nipped in the bud.

Congress could use its legislative authority to re-establish a na-
tional abortion baseline.24 Congress might invoke its power to regu-
late interstate commerce as a basis for regulating abortion services, 
or it might use its spending power to condition federal funds on 
states' adoption of more progressive abortion regimes, or it could 
seek to regulate states as a matter of enforcing equality rights24 (pp. 
2–5). These approaches may have legal merit, but they have so far 
lacked political viability. Further, these provisions are available to 
both sides of the issue. It is just as likely that anti-abortion forces 
could use these mechanisms to support nationwide abortion bans, 
establishing a new federal baseline that eliminates flexibility for 
states that want to preserve abortion access24 (p. 6).

With Congress stymied, the US President has tried to exercise 
some authority around the margins. For example, in an Executive 
Order, President Biden sought to clarify that the emergency services 
provided by hospitals in accordance with the federal Emergency 
Medical Treatment and Labor Act (EMTALA) could include abor-
tions, regardless of state law.25 This clarification of existing law has 
already drawn a legal challenge from the state of Texas.26 While the 
challenge is pending, it will have a clear deterrent effect on provid-
ers, who are the ones who must decide in the moment whether a 
patient's case qualifies as an “emergency” and whether to take the 
risk of relying on the federal interpretation to conduct a medically 
indicated abortion in a state that criminalizes such procedures.

President Biden has also asserted that expanded availability of 
medication abortion might alleviate the impacts of Dobbs, at least 
for those in the early stages of pregnancy.25 These drugs, which can 
be delivered to people's homes by mail, might bypass state law en-
tirely6 (pp. 65–74). Yet it is also possible that state law might frustrate 
access to medication abortion. The three dissenting justices raised 
this very question in Dobbs, asking “Can a state interfere with the 
mailing of drugs used for medication abortions?”1 (p. 2337). Their 
inconclusive answer pointed toward more litigation to come: “The 
Constitution protects travel and speech and interstate commerce, 
so today's ruling will give rise to a host of new constitutional ques-
tions”1 (p. 2337).

2.3  |  Extraterritorial complications

So far, most states have been reluctant to levy criminal charges di-
rectly against abortion seekers. However, states that have banned 
abortion within their borders are well aware that pregnant people 
may avoid these bans by crossing state lines to obtain medical care 
in less restrictive states. As Justice Kavanaugh's concurrence indi-
cated, the right to travel would likely protect such abortion seekers 
at a basic level; that is, a state government could not deny abortion 
access that is available to state residents solely because the patient 
seeking the procedure is from out-of-state1 (p. 2309). However, 
some states are debating ways to impose civil liability or criminal 
punishments on out-of-state abortion providers who assist peo-
ple who have crossed state lines. Such extraterritorial applications 
might be based on in-state effects of an out-of-state abortion. For 
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example, if State A criminalizes abortion, State A might seek inter-
state extradition of a provider in State B who assisted a State A resi-
dent with an abortion, even if the State B provider never set foot in 
State A6 (pp. 34–35).

But interstate extradition is not the only way that State A can 
reach the State B provider. Suppose the State B provider passes 
through State A for unrelated reasons, perhaps simply changing 
planes in State A's airport. State A will be theoretically able to obtain 
personal jurisdiction over the State B provider and initiate proceed-
ings6 (p. 31 n.179). As a practical matter, then a provider in State B 
who sees out-of-state patients may eventually be unable to travel 
freely throughout the United States without fear of incurring crimi-
nal liability, even though State B permits abortions.

For the same reason, proposals to offer abortion services on 
federal property or indigenous territories would have practical lim-
itations. While the procedure might be legal in the location where 
it takes place, the provider might not be able to leave the federal or 
tribal holding without risking criminal prosecution or civil penalties 
under the law of the surrounding state6 (p. 64).

3  |  INTERFERENCE WITH MEDIC AL 
JUDGMENTS

The legal complexities created by a federal system with 50-plus ju-
risdictions and variations in abortion policy are compounded when 
they intersect with the complex medical judgments that providers 
will need to make in order to comply with applicable laws.

Again, the emerging state laws vary widely. For example, 
Oklahoma prohibits abortion from the moment of fertilization—a 
singular point that is usually difficult to detect with complete cer-
tainty.10 Emergency contraceptives are still legal in Oklahoma, since 
they work to prevent fertilization, but medication abortion is prohib-
ited even at an early stage of pregnancy because it operates post-
fertilization.27 Modeled on Texas's bounty law, Oklahoma's statute is 
enforceable through civil suits against providers and those who “aid 
and abet” an abortion.28

Oklahoma's restriction is among the most extreme, but many 
other states have adopted shortened timeframes for legal abortions. 
“Fetal heartbeat” laws, such as those in South Carolina, Ohio, and 
Texas, generally bar abortions after 6 weeks or whenever cardiac ac-
tivity is detected.11 Florida is among the states adopting a 15-week 
ban.10 These time limits put a premium on knowing the exact start-
ing point of the pregnancy. Pregnancy is generally measured from 
the first day of an individual's most recent menstrual period to the 
current date. Given common issues of menstrual irregularity, many 
people will not realize that they are pregnant until very near (or even 
after) 6 weeks into the pregnancy, leaving little to no time to arrange 
for a legal abortion in a restrictive “fetal heartbeat” jurisdiction. 
Other post-Dobbs bans, like the 15-week limit, also require precise 
timekeeping to avoid liability—a mandate that presents inherent 
risks to abortion providers, and will certainly deter providers from 
coming close to the line drawn by the legislature, given the stakes.

The practical effect of the penalties associated with these strict 
time limitations will be to further limit abortion access. Violations 
of Florida's 15-week ban, for instance, could trigger up to 5 years 
in prison; medical professionals could lose their licenses and face 
administrative fines of $10 000 for each violation.29 Other states' 
penalties range up to 15 years in prison, with Texas imposing life 
imprisonment for violations of its abortion law in certain circum-
stances.30 In states that restrict or ban abortion, doctors may not 
even be able to receive training in how to conduct abortions, with 
significant impacts on medical standards and patient care.31

Miscarriages are common during pregnancy and can occur up to 
the point of fetal viability, but new state-level restrictions on abor-
tion do not always make distinctions for treatment of miscarriage, 
with dangerous consequences for pregnant people.32 The medical 
treatment required for a miscarriage is, in many cases, identical to 
the procedures used for an abortion.33 News reports are already 
surfacing that women experiencing miscarriages have been de-
nied treatment in abortion-restrictive states because of providers' 
concerns that their actions might violate abortion restrictions.33 
Similar confusion has arisen regarding ectopic pregnancies, which 
are non-viable but which may be covered by the literal language 
of the law in abortion-restrictive states.34 For example, an ectopic 
pregnancy may exhibit cardiac activity, which could have implica-
tions for treatment in “fetal heartbeat” regimes.34 Providers who 
are concerned about criminal prosecution might feel pressure to 
wait to treat an ectopic pregnancy until the point that the pregnant 
person's life is in danger as a result of a ruptured fallopian tube.34

4  |  ADDITIONAL IMPAC TS OF DOBBS

4.1  |  In vitro fertilization

The language adopted in some states, barring abortion after fertili-
zation, might be interpreted to encompass fertilized embryos used, 
and often stored for use, in the context of in vitro fertilization (IVF).35 
To date, state attorneys general and other government actors have 
denied any intention to affect IVF procedures, but given the ambi-
guity of new restrictive laws, IVF providers have expressed serious 
concerns and news reports indicate that some clients are moving 
their embryos to states with less restrictive laws.35,36

4.2  |  Criminalizing contraception

The constitutional provision that supported Roe and Casey is the 
same provision that protects the right to access contraception. The 
majority opinion in Dobbs attempted to distinguish abortion and 
argued that the Dobbs decision did not have implications for other 
fundamental rights1 (pp. 2280–2281). However, Justice Thomas's 
concurrence specifically identified Griswold v. Connecticut, the 
case establishing the constitutional right of married couples to ac-
cess contraception, as a case that should be reconsidered1 (p. 2301).
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4.3  |  Fetal life law

The Dobbs decision opens the door for states to explicitly adopt 
the proposition that life begins with fertilization, or even earlier. 
Adoption of a “fetal life” law would have significant implications for 
pregnant people, whose dignity and autonomy could be violated by 
laws designed to protect fetal life at the expense of the pregnant 
person. The state of Georgia recently amended its definition of a 
“natural person” to include a fetus or an embryo.37 Questions to be 
resolved range from whether a miscarriage might be charged as mur-
der, to whether the fetus can be claimed as a dependent on federal 
tax returns.38

5  |  CONCLUSION

In Dobbs, the majority suggested that by eliminating the right to 
abortion and reversing Roe and Casey, the courts would bow out 
of abortion controversies and the issues would be resolved at the 
state level by “the people”1 (p. 2284). Instead, many abortion issues 
have moved to the state courts, and there is no doubt that claims 
involving extraterritoriality of restrictive abortion laws will be in the 
federal courts very soon.

Meanwhile, abortion providers and patients have to deal daily 
with realities of pregnancy and medical complications that do not 
fit neatly into the ideological boxes newly enshrined in many state 
laws. The laws in each state are different, and the risks for providers 
who make a misstep in a restrictive state are high. Providers should 
consult legal counsel with expertise on the laws of the relevant state 
to fully understand the risks that these new post-Roe laws pose to 
both caregivers and patients.

As US activists struggle to maintain abortion access despite the 
hurdles, these developments should be a wake-up call for abortion 
rights activists worldwide to avoid complacency and to organize to 
maintain broad and active support for abortion rights as a matter of 
basic dignity and equality.
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