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DiLIGENT ZERO

Frédéric Gilles Sourgens*

ABSTRACT

Energy transition policies will soon transform the backbone of our global-
ized economy. Problematically, leading policymakers advocate for a form
of energy system shock therapy: they argue we should abandon fossil fuels
to achieve net zero greenhouse gas emissions as soon as technically feasi-
ble. Because current energy systems have deep structural importance for
our daily lives and determine everything from where we live to how we
work, such shock therapy has potentially catastrophic economic, social,
and cultural consequences around the world. I argue that we can achieve
meaningful energy transition success without such catastrophic conse-
quences if we pivot from a net zero policy focus to a diligent zero legal
perspective; this perspective holistically promotes the progressive realiza-
tion of human rights, as well as environmental and climate commitments.
The literature has already identified the crucial importance of due diligence
for policymakers and business executives in the context of climate and en-
vironmental law, human rights, and corporate governance. What the litera-
ture has missed so far is that energy transition diligence can only guide
energy transition decision-making if we conduct such diligence holistically
rather than piecemeal in siloed and competing climate, environmental,
human rights, and corporate governance due diligence streams.

I argue that a holistic energy transition diligence is possible, and in fact
compatible, with existing climate, environmental, and human rights re-
gimes. I provide a map for conducting energy transition diligence. Diligent
Zero is the first article to argue for such a holistic diligence approach to
energy transition and gives lawyers a focal point for securing an equitable
and sustainable energy transition process.
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I. INTRODUCTION

HE future of world society depends on our ability to manage the
coming energy transition.! If we come up short, we may cause an
ecological collapse that will take world society down with it.>2 But
acting brings peril in itself. For example, electric cars use minerals that
are toxic to produce.®> Not only that, recent reports suggest that major
solar panel producers rely on forced labor associated with an ongoing
genocide.* And energy transition itself can bring entire economies to
their knees. For example, economies like the Republic of the Congo
(Congo) are entirely dependent upon the export of fossil fuels.> Take

1. See INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, GLOBAL WARMING OF
1.5°C vi (Valerie M. Delmotte et al. eds. 2018) [hereinafter IPCC 1.5° C], https:/
www.ipcc.ch/sr15 [https:/perma.cc/CTET-Z6W7].

2. See Paul R. Ehrlich & Anne H. Ehrlich, Can a Collapse of Global Civilization Be
Avoided?, 280 Proc. oF THE RoyaL Soc’y B: BioLogicaL Scis., Mar. 7, 2013, at 3 (argu-
ing that global civilization risks collapse due to anthropogenic climate change).

3. See, e.g., Rick Mills, Copper, The Most Critical Metal, MinINnG.Com (Dec. 6, 2020,
12:04 PM), https://www.mining.com/web/copper-the-most-critical-metal [https://perma.cc/
FXG5-99VL] (“The latest use for copper is in renewable energy, particularly in photovol-
taic cells used for solar power, and wind turbines.”); Annie Kelly, Pollution Causing Birth
Defects in Children of DRC Cobalt Miners—Study, GUARDIAN (May 6, 2020, 3:15 PM),
https://www.theguardian.com/global-development/2020/may/06/pollution-causing-birth-de-
fects-in-children-of-drc-cobalt-miners-study [https://perma.cc/X69S-D5DC] (“Thousands
of people in the Democratic Republic of Congo (DRC) are being exposed to dangerous
levels of toxic pollution that is causing birth defects in their children as they mine for cobalt
used to make rechargeable batteries for smartphpones, laptops, and electric cars . . . .”).

4. Ana Swanson & Chris Buckley, Chinese Solar Companies Tied to Use of Forced
Labor, N.Y. Times (Jan. 28, 2021), https://www.nytimes.com/2021/01/08/business/economy/
china-solar-companies-forced-labor-xinjiang.html [https://perma.cc/MBK6-4D98]; see Peter
Mattis, Yes, the Atrocities in Xinjiang Constitute a Genocide, FOREIGN PoL’y (Apr. 15,
2021, 1:14 PM), https://foreignpolicy.com/2021/04/15/xinjiang-uyghurs-intentional-geno-
cide-china [https://perma.cc/OMDU-Q5HH] (outlining China’s systematic destruction of
the Uyghers); see also John Hudson, As Tensions with China Grow, Biden Administration
Formalizes Genocide Declaration Against Beijing, WasH. Post (Mar. 30, 2021, 4:54 PM),
https://www.washingtonpost.com/national-security/china-genocide-human-rights-report/
2021/03/30/b2fa8312-9193-11eb-9af7-fd0822ae4398_story.html [https://perma.cc/J74M-
BCM2].

5. CONTRIBUTION PREVUE DETERMINEE AU NIVEAU NATIONAL [NATIONALLY DE-
TERMINED CONTRIBUTION PLAN] 2 (Sept. 21, 2015) [hereinafter Congo-NDC], https:/
www4.unfccc.int/sites/ndcstaging/PublishedDocuments/Congo %20First/
NDC_Congo_RAPPORT.pdf [https://perma.cc/DT4Z-7TQWS].
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away that income, and the country faces economic ruin. It is not clear
which path we should take to manage the energy transition, nor at what
cost. Neither is it clear what criteria we should use in making that
decision.

The dominant approach is to think of energy transition as a political
economy problem.® Policymakers in particular seek to develop “the most
technically feasible, cost-effective and socially acceptable” energy transi-
tion solution.” Such an approach focuses on price tags (estimated to be
around $4.5 trillion in new investments by 2050)8 and seeks to distribute
costs and impacts efficiently.” The high costs will doubtless have signifi-
cant impacts on developing economies,!? but this approach justifies the
costs in terms of the significantly higher costs of inaction.!!

There is a catch, however. While efficiency is obviously important,'? so
are equity concerns.!> What should we do when efficiency and equity
point in different directions? I argue that we can only answer this ques-
tion when we begin to think about global energy transition policies
through a legal lens. Surprisingly, the current leading policy proposals on
energy transition do not rely on the law to guide energy transition deci-
sion-making at all.’* Such oversight by global policymakers obscures the
importance of the distribution of environmental, climate law, and human
rights consequences.!> Thus, it is true that energy transition will demand

6. For a thoughtful and nuanced introduction to the political economy of energy tran-
sition, see DouGLAS ARENT, CHANNING ARNDT, MACKAY MILLER, FINN TArRP & OWEN
ZinaMaN, THE PorrticarL Economy oF CLEAN ENERGY TRrRANSsITIONS (2017).

7. Int’l Energy Agency [IEA], Net Zero by 2050, A Roadmap for the Global Energy
Sector, at 3 (May 17, 2021) [hereinafter IEA-2050 Report], https://
iea.blob.core.windows.net/assets/deebef5d-0c34-4539-9d0c-10b13d840027/NetZeroby2050-
ARoadmapfortheGlobalEnergySector_CORR.pdf [https://perma.cc/P83H-7SY6].

8. See id. at 81.

9. See id. at 55 (prioritizing new, sustainable infrastructure over updating existing
structures due to the relative impact each would have).

10. See id. at 82 (noting that “direct government financing” is necessary for the infra-
structure development needed to reach energy goals, particularly in developing
economies).

11. Id. at 157 ([I]mpacts are likely to be lower than assessments of the cost of climate
change damage . ...”

12. Id. at 55.

13. ARENT, ARNDT, MILLER, TARP & ZINAMAN, supra note 6, at 11.

14. Such proposals include the benchmark 2021 report by the International Energy
Agency, IEA-2050 Report, supra note 7, passim, and policymaking by the World Bank
Group, such as its conclusions about the economic and political motivations of fossil fuel-
dependent countries’ energy systems, GREGORZ PEszko ET AL., WORLD Bank GRroup
[WBG], DIVERSIFICATION AND COOPERATION IN A DECARBONIZING WORLD passim
(2020), https://openknowledge.worldbank.org/bitstream/handle/10986/34011/
9781464813405.pdf?sequence=2&isAllowed=y [https://perma.cc/52VA-6J4U]. Arguably,
the European Union’s recent “Green Deal” suffers from the same deficiency. See Deliver-
ing the European Green Deal, EUR. ComM'N (July 14, 2021) [hereinafter EU Proposal],
https://ec.europa.eu/info/strategy/priorities-2019-2024/european-green-deal/delivering-eu-
ropean-green-deal_en [https://perma.cc/57A7-JE6K].

15. See infra Part II. Inequality arising as an equity concern is arguably also a matter
of network power—power that tends to be concentrated as a historical matter. See DAvID
SiINnGH GREWAL, NETWORK PowgRr: THE SociaL DyNamics OF GLOBALIZATION 142
(2008). As a methodological matter, see also MATTHEW E. KAHN, ADAPTING TO CLIMATE
CHANGE: MARKETS AND THE MANAGEMENT OF AN UNCERTAIN FUTURE 11-12 (2021)
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mobilization of all of world society to outlive the climate change threat.1®
Success will demand sacrifice.!” But it still must account for an additional
variable that is currently missing: the distribution of relative burdens and
benefits of energy transition.!8

In this Article, I argue that lawyers have a central role to play in getting
energy transition right. Instead of considering feasibility, cost-effective-
ness, and social acceptability each in its own right, lawyers must ask if our
policies meet climate and environmental obligations holistically while
also realizing human rights.’® Lawyers must ask these questions at the
very earliest stage—the legal regimes governing energy policies and
projects necessitate due diligence in their application. This diligence re-
quirement is a matter of international human rights law,2° environmental
law,?! and domestic law, such as administrative rulemaking.?? Just as im-
portantly, companies also must engage in human rights and environmen-
tal diligence before making important investment decisions.?3

The key problem is that energy transition policies are subject to incon-
sistent due diligence regimes, including climate diligence, environmental
diligence, and human rights diligence. This inconsistency can lead to
deadlock. For example, environmental law facially prohibits the killing of

(noting the difference in impact of climate change on poor and wealthy households and the
increasingly powerful feedback loop between poverty and climate hazard).

16. See IEA-2050 Report, supra note 7, at 50.

17. See id. at 67-69.

18. Macroeconomic research arguably does not even intend to study such a relative
sharing of burdens and benefits but rather focuses on net results. For a discussion of the
negative consequences of this perspective, see BiINvyamMiN APPELBAUM, THE EcoNnoMISTS’
Hour 330 (2019).

19. See generally Tade Oyewunmi, Penelope Crossley, Kim Talus & Frédéric Sourgens,
Introduction: Energy in a Carbon-Constrained World, in DECARBONISATION AND THE EN-
ERGY INDUSTRY: Law, PoLicy AND REGULATION IN Low-CARBON ENERGY MARKETS 1
(Tade Oyewunmi, Penelope Crossley, Kim Talus & Frédéric Sourgens eds., 2020) (outlin-
ing the goals of a comprehensive, law-based approach to energy transition).

20. See DiaNE A. DEsiERTO, PUBLIC PoLicYy IN INTERNATIONAL EcoNomic Law 159
(2015) [hereinafter DesiErTO PUBLIC PoLicy].

21. See PHILIPPE SANDS, JACQUELINE PEEL, ADRIANA FABRA & RuTH MACKENZIE,
PRINCIPLES OF INTERNATIONAL ENVIRONMENTAL Law 499 (Cambridge Univ. Press, 4th
ed. 2018); DaNIEL BopANsKY, JUTTA BRUNNEE & LAVANYA RAJAMANI, INTERNATIONAL
CLIMATE CHANGE Law 41-48 (2017).

22. See, e.g., Daniel A. Farber, Continuity and Transformation in Environmental Regu-
lation, 10 Ariz. J. Env’T L. & Por’y 1, 10 (2019) (discussing collaborative climate govern-
ance); Gabriel Pacyniak, Making the Most of Cooperative Federalism: What the Clean
Power Plan Has Already Achieved, 29 Geo. Env’T L. Rev. 301, 333 (2017) (discussing
traditional notice and comment regulation); Albert C. Lin, Myths of Environmental Law,
2015 UraH L. REV. 45, 56 (2015) (discussing NEPA diligence).

23. U.N. Secretary-General, The Report of the Working Group on the Issue of Human
Rights and Transnational Corporations and Other Business Enterprises, {4 10-15, U.N.
Doc. A/73/163 (July 16, 2018); Churchill Mining PLC v. Republic of Indonesia, ICSID Case
No. ARB/12/14 and 12/40, Award, (] 516-27 (Dec. 6, 2016). This requirement is frequently
a matter of domestic corporate and securities law. See Veronica Root Martinez, Complex
Compliance Investigations, 120 CorLum. L. Rev. 249, 249 (2020); Melvin A. Eisenberg, The
Duty of Good Faith in Corporate Law, 31 DeL. J. Corp. L. 1, 17 (2006). And it is now part
and parcel of corporate culture at leading energy and mining companies. Ray Chartier &
Kellie L. Johnston, ESG Considerations in Oil and Gas Deals: Risks and Opportunities
(Canada & Globally), 18 O1L, Gas & ENERGY L. INTEL. 1, 5 (2020).
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endangered birds, but it is a climate imperative to expand wind power
despite the fact that it does, in fact, kill endangered birds.>* To help en-
ergy transition policymakers, lawyers must be able to resolve this
deadlock.?®

This deadlock can be resolved. The different diligence regimes must be
combined into a single decision matrix. We must consider the impacts of
energy transition policies holistically rather than piecemeal.?® This ap-
proach is fundamentally consistent with recent climate change jurispru-
dence like the German Constitutional Court’s 2021 landmark climate
decision in Neubauer v. Germany.?’

We now need to translate this holistic approach to due diligence re-
gimes. Holistic diligence must collect data and assess risks across the en-
tire spectrum of potential energy transition, climate, environmental, and
human rights impacts.?® This includes not just the projects themselves but
also the supply chains on which they rely.?® We then must develop a risk
mitigation strategy that accounts for the complex risks energy systems
and supply chains create.?° Diligence must propose maximally ambitious
pathways, even if some risks cannot be accounted for without undermin-
ing the bigger energy transition effort.3! Finally, we need to build moni-
toring and adaptation programs to assess and correct policies and projects
once we see their actual impacts.3?

This approach offers five key insights. First, energy transition policies
and projects can only be successful if they robustly engage stakeholders

24. See Wildlife Concerns Associated with Wind Energy Development, U.S. FisH &
WILDLIFE SERvV., https://www.fws.gov/midwest/wind/wildlifeimpacts/index.html [https:/
perma.cc/7UE3-QZGJ].

25. See generally IEA-2050 Report, supra note 7, at 3 (“[T]hat pathway remains nar-
row and extremely challenging, requiring all stakeholders . . . to take action this year and
every year after so that the goal does not slip out of reach.”).

26. Surprisingly little work has been done to date on holistic diligence. For one recent
exception, see generally Chiara Macchi, The Climate Change Dimension of Business and
Human Rights: The Gradual Consolidation of a Concept of “Climate Due Diligence,” 6
Bus. & Hum. Rrts. J. 93 (2021). Macchi argues that climate, environmental, and human
rights obligations for corporations are mutually reinforcing, thus suggesting a holistic ap-
proach to due diligence. Id. at 93. As I will discuss later, this is more problematic in the
policy space in which environmental, climate, and human rights law may in fact point in
different directions.

27. See Bundesverfassungsgericht [BVerfG]| [Federal Constitutional Court], Mar. 24,
2021, 157 Entscheidungen des Bundesverfassungsgerichts [BVerfGE] 270 (2021) (Ger.)
[hereinafter Neubauer].

28. See infra Part 11.

29. See Melissa J. Durkee, Interpretive Entrepreneurs, 107 Va. L. Rev. 431, 473-75
(2021) (discussing the problems of global supply chain diligence); Rachel Chambers & Anil
Yilmaz Vastardis, Human Rights Disclosure and Due Diligence Laws: The Role of Regula-
tory Oversight in Ensuring Corporate Accountability, 21 Cur. J. INT’L L. 323, 327 (2021)
(discussing the relative dearth of legislative actions on supply chain diligence to date).

30. See Albert C. Lin, The Missing Pieces of Geoengineering Research Governance,
100 Mmn. L. Rev. 2509, 2542 (2016) (“Existing energy systems are deeply resistant to
change because of their long-lived and extensive infrastructure, as well as their complex
and interrelated components.”).

31. See infra Section I11.B.

32. See infra Section I11.C.
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and local communities from the earliest due diligence stages through
monitoring and implementation.33 Transparent communication and buy-
in from affected communities make the difference between successful and
unsuccessful energy transition policies and projects. The law governing
due diligence supports both; a heavy-handed, top-down approach, how-
ever well-intentioned, supports neither.

Second, we can develop several diligent zero pathways, not just one
narrow net zero pathway.3* We can look to increase feasible environmen-
tal protection, climate achievement, or human rights realization without
reducing one of the other outcomes. That is, we look for Pareto optimal
pathways to energy transition.>> With few caveats, policymakers can
adopt each Pareto optimal pathway in light of their respective values and
community needs. This approach is fundamentally consistent with the
bottom-up climate governance approach adopted in the 2015 Paris
Agreement.3¢ And it provides a means to engage more fully to secure
buy-in from relevant energy transition stakeholders.

Third, energy transition progress must never be achieved on the back
of serious impairments of human rights and the right to development.3”
Both climate change and energy transition threaten the right to develop-
ment and the realization of human rights.3® Diligent energy transition
policies must ensure that those most severely affected by such policies do

33. See OWEN L. AENDERSON, JACQUELINE L. WEAVER, JOHN S. DZIENKOWSKI,
Jonn S. Lowg, KeiTtH B. HALL & FREDERIC GILLES SOURGENS, INTERNATIONAL PETRO-
LEUM Law AND TrRANsAcTIONS 682-707 (2020) (discussing the importance of stakeholder
engagement in community development agreements); Pacyniak, supra note 22, at 333 (dis-
cussing the same in the notice-and-comment context).

34. See IEA-2050 Report, supra note 7, at 3—4 (“There is no one-size-fits-all approach
to clean energy transitions.”).

35. See Jesse D. Jenkins & Valerie J. Karplus, Carbon Pricing Under Political Con-
straints: Insights for Accelerating Clean Energy Transitions, in THE PoLiticaL Economy
ofF CLEAN ENERGY TRANsITIONS 39, 41 (Douglas Arent, Channing Arndt, Mackay Miller,
Finn Tarp & Owen Zinaman eds., 2017) (discussing Pareto optimality in the climate mitiga-
tion context).

36. Catherine Powell, We the People: These United Divided States, 40 CaArRDOZO L.
REv. 2685, 2719 (2019) (“The road from the 1992 Rio Earth Summit to the 2015 Paris
Agreement illustrates a shift from the more traditional, top-down, ‘regulatory’ approach to
a more polycentric, bottom-up, ‘catalytic’ approach.”)

37. The right to development is associated with the third generation of human rights
treaties. CHRISTIAN ToMUscHAT, HUMAN RiGHTs: BETWEEN IDEALISM AND REALISM 137
(3d ed., 2014). There is ongoing treaty codification of this right. Zamir Akram (Chair-
Rapporteur of the Human Rights Council Working Group on the Right to Development),
Draft Convention on the Right to Development, U.N. Doc. AAHRC/WG.2/21/2, at 1 (Jan.
17, 2020) [hereinafter Development Convention], https:/www.ohchr.org/Documents/Is-
sues/Development/Session21/3_A_HRC_WG.2_21_2_AdvanceEditedVersion.pdf [https://
perma.cc/P94N-6H2U]. As discussed in a recent U.N. session on the right to development,
the right to development is “integral to the realisation of all other rights.” Michelle
Bachelet (United Nations High Commissioner for Human Rights, Opening remarks to the
21st Session of the Intergovernmental Working Group on the Right to Development, (May
17, 2021), https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=
27097&LangID=y [https://perma.cc/5SAFR-4AC4]. It is therefore not a right that should be
limited to the third generation of human rights treaties. It encompasses all generations of
positive and negative rights. Development Convention, supra note 37, art. 6(2).

38. See ToMusCHAT, supra note 37, at 134-37 (explaining the interrelated nature of
various human rights).



2022] Diligent Zero 423

not lose the progress made in human rights realization since
decolonization.3?

Fourth, energy transition policies endanger the resilience of energy sys-
tems at their peril. Any policy that impairs resilience will likely be met by
defection by stakeholders, which will undercut the implementation of the
policies and projects in question.*® Worse still, it is likely to be accompa-
nied by self-help, which itself poses a serious threat to climate change
mitigation.4!

Fifth, energy transition must rely on a broad energy policy mix to
achieve a robust yet manageable transition process. This pathway is likely
to lean on hydrogen and small modular reactor nuclear as a significant
component of our global energy future;*? it will likely also look to carbon
capture and carbon removal.*3 Further, transition is likely to consider so-
lar radiation management as a tool to buy time to establish supply chains
and energy infrastructure in a sustainable manner.4

These insights are relevant to global and U.S. due diligence efforts.
President Biden has ordered the federal government to conduct climate
impact due diligence under the National Environmental Policy Act
(NEPA).*> The Paris framework coordinates similar global efforts.#¢ Both
the U.S. and global efforts can draw on the diligent zero approach to
inform their choices.

My argument for a diligent zero approach is not just a technical legal
argument. It is ethical. We cannot achieve our energy goals on the backs

39. See Development Convention, supra note 37, art. 4(1) (“[A]ll peoples have the
inalienable right to development . . . based on all other human rights and fundamental
freedoms.”). See also Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court],
Mar. 24, 2021, 157, Entscheidungen des Bundesverfassungsgerichts [BVerfGE] 270 (2021)
(Ger.). 1 BVR 2656/18 at 42-43; MARIA MONNHEIMER, DUE DILIGENCE OBLIGATIONS IN
InTERNATIONAL HUMAN RigHTS Law 291 (2021).

40. See infra Part IV.

41. See infra text accompanying notes 355-56.

42. See Phred Dvorak, Japan’s Big Hydrogen Bet To Revolutionize Energy Market,
Watt St. J., (June 13, 2021, 2:08 PM), https://www.wsj.com/articles/japans-big-bet-on-hy-
drogen-could-revolutionize-the-energy-market-11623607695 [https://perma.cc/ AWSE-
56WZ]; Bruce R. Huber, The New Nuclear? Small Modular Reactors and the Future of
Nuclear Power, 1 NoTRE DaME J. EMERGING TEcH. 458, 460 (2020).

43. See Nichola Groom & Hyunjoo Jin, Tesla CEO Musk Puts $100 min Jolt into
Quest for Carbon Removal, REUTERS (Apr. 22, 2021, 4:39 PM), https://www.reuters.com/
business/autos-transportation/tesla-ceo-musk-puts-100-mln-jolt-into-quest-carbon-re-
moval-2021-04-22 [https://perma.cc/K7KN-8NU9]; Fiona Harvey, Boris Johnson Urges Ma-
jor Economies To Go Carbon Neutral by 2050, GuaRDIAN (Feb. 4, 2020, 1:19 EST), https://
www.theguardian.com/environment/2020/feb/03/pm-urges-major-economies-to-go-carbon-
neutral-by-2050 [https:/perma.cc/HRVS-P2BT].

44. See Jetf Tollefson, US Urged To Invest in Sun-Dimming Studies as Climate Warms,
NaTUure (Mar. 29, 2021), https://www.nature.com/articles/d41586-021-00822-5 [https://
perma.cc/7S3V-DQZ3] (discussing new research to “artificially cool Earth”).

45. Exec. Order 13,990, 86 Fed. Reg. 7037, 7042 § 7(e) (Jan. 20, 2021); Memorandum
from Christina Goldfuss, Couns. on Env’t Quality, Exec. Off. of the President, to Heads of
Federal Departments and Agencies (Aug. 1, 2016) [hereinafter NEPA-Guidance], https://
ceq.doe.gov/docs/ceq-regulations-and-guidance/nepa_final_ghg_guidance.pdf [https://
perma.cc/6RMU-Y9B].

46. See IEA-2050 Report, supra note 7, at 3.
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of others. I cannot ask anyone to endure catastrophic ecosystem collapse
while I remain sheltered in my technological bubble.#” And I cannot ask
anyone to make deep sacrifices in the name of energy transition while I
continue to enjoy a good life.*® To do either is to deny others moral
agency.*’ Plenitude at the cost of dehumanizing my neighbor is morally
corrosive. Such moral corrosion ends in tragedy—even when it is effec-
tive, it transforms my life into a fearful pursuit of continued domination
of my supposed lesser. A life lived in such fearful pursuit of dominion
impoverishes all.>® Prudence and diligence guard against its beginning
and against the tug of convenience away from the advice of conscience.
Diligence, therefore, is more than a legal technicality. It is imperative for
an ethical energy transition.

This Article has five parts. Part I outlines the energy transition conun-
drum and introduces the IEA-2050 Report. Part II outlines how a legal
diligence approach can resolve the energy transition conundrum. Part III
outlines the reasonableness paradigm guiding diligent decision-making.
Part IV argues that in this factually specific exercise of diligent judgment,
human rights—and particularly the right to development—take the first
position among equals. Part VI then provides various potential applica-
tions of the diligence framework that provide alternative pathways to en-
ergy transition.

II. THE ENERGY TRANSITION CONUNDRUM

On its face, energy transition should be reasonably straightforward to
manage. Greenhouse gas emissions drive world temperatures up, which
changes the global climate.>! Ecosystems cannot adapt as fast as tempera-

47. See generally PopE FraNcIs, ENcYcLicAL LETTER Fratelli Tutti of the Holy Father
Francis on Fraternity and Social Friendship {{ 16-17, 30 (Oct. 3, 2020), https://
www.vatican.va/content/francesco/en/encyclicals/documents/papa-fran-
cesco_20201003_enciclica-fratelli-tutti.html [https:/perma.cc/R2FL-6R5X] ([W]e need to
think of ourselves more and more as a single family dwelling in a common home.”); STE-
PHEN M. GARDINER, A PERFECT MoORAL StorRM: THE ETHICAL TRAGEDY OF CLIMATE
CHANGE 33645 (2011) (“In current climate policy . . . the needs and aspirations of the less
privileged should be taken into account in any agreement, so that it is not constructed
solely for the benefit of the rich.”).

48. See generally PopE FrRANCIS, supra note 47, at | 22 (condemning the exploitation
of others for development and economic growth); ALASDAIR MACINTYRE, AFTER VIRTUE
254-55 (2d ed. 1984) (similarly criticizing modern political structures that elevate individu-
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ciclica-laudato-si.html [https://perma.cc/GI95-NMEQ)].

51. See IPCC 1.5°C, supra note 1, at 4.
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tures keep rising.>? Cities like New Delhi have become nearly unlivable
for a large number of people.>3 It stands to reason that we should simply
stop emitting greenhouse gases as fast as possible.>* The most direct way
of doing so is to simply stop producing and burning fossil fuels.>> This
equation is the received wisdom of energy transition.>®

This approach does not work as well as we might hope because of the
central role energy plays in world society. Energy systems affect almost
every aspect of our daily lives.’” Energy systems dictate how we work,
what education is available to us, and even how we worship (Zoom is not
carbon neutral).>® They determine how we commute to work,> which in
turn can affect where we can live.%° It affects if we can turn on an air
conditioner.®! Energy systems also affect what foods we can eat and store
because of the energy intensity of food processing.6? Unsurprisingly, en-
ergy systems indirectly affect employment. For instance, Disney alone
used to employ more than 100,000 workers at its U.S. theme parks and
welcomed more than 159 million travelers at its resorts globally, many of

52. Seeid. at 8.

53. Somini Sengupta, In India, Summer Heat Could Soon Be Unbearable, N.Y. TIMES
(July 17, 2018), https://www.nytimes.com/2018/07/17/climate/india-heat-wave-summer.html
[https://perma.cc/CDU7-CQMB]. See also ABumT V. BANERIEE & EsTHER DuFLO,
Goob Econowmics ForR HArRD Times 221 (Christine Marra ed., 2019).

54. David Biello, 10 Solutions for Climate Change, Sci. Am. (Nov. 26, 2007), https:/
www.scientificamerican.com/article/10-solutions-for-climate-change [https://perma.cc/
2DS8-UQEB]; Allyson Shaw, 13 Ways to Save the Earth from Climate Change, NAT'L GE-
oGRAPHIC KiDs, https:/kids.nationalgeographic.com/nature/save-the-earth/article/13-ways-
to-save-the-earth-from-climate-change [https:/perma.cc/3DKK-3QVD].
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GRrEENPEACE (Nov. 22, 2021), https://www.greenpeace.org/usa/research/8-reasons-why-we-
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World Leaders To End Fossil Fuel ‘Madness,” GUARDIAN (Jan. 10, 2020, 8:03 AM), https://
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DATE 2012 7 (2021), http://www3.weforum.org/docs/WEF_EN_EnergyEconomicGrowth_
IndustryAgenda_2012.pdf [https://perma.cc/26LU-BTK9] (“Energy is an input for nearly
all goods and services.”).
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CHRISTIAN ScI. MonITOR (Mar. 5, 2021), https://www.csmonitor.com/Environment/2021/
0305/Zoom-isn-t-carbon-free.-The-climate-costs-of-staying-home [https:/perma.cc/STGW-
57ZX].

59. See Stephanie Kelly & Laila Kearney, U.S. Gasoline Shortage Eases, but Pumps
Dry in Some Areas, REUTERs (May 16, 2021, 10:39 AM), https://www.reuters.com/business/
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[https://perma.cc/NKA2-FYTS5].
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whom travel to the resorts by plane.®3 The data centers that support digi-
tal platforms like Google and Slack are responsible for as much energy
consumption as the airline industry, and Bitcoin annually consumes the
same amount of electricity as the whole of Sweden.®* Energy transition,
therefore, will have lasting impacts on a host of industries across all eco-
nomic sectors and create equity issues for workers and consumers.

Energy policy also has an outsized global impact. Our current energy
systems rely on global supply chains.®> In fact, fossil fuels are the sole
source of meaningful state income for some developing nations like
Congo.%¢ Similarly, the existing energy infrastructure is key for develop-
ing states to industrialize and meet development goals.%” Energy transi-
tion policy will affect the ability of developing states to industrialize and
consequently affect global supply chains for basic goods and services.®®
The manner in which we implement energy transition can have poten-
tially catastrophic effects in the developing world.

Because of these complexities, the IEA-2050 Report’s strategy was
keenly anticipated.®® The IEA is a nonpartisan institution.”® The report
rests on a political economy approach.”! Its analysis relies on economic

63. Brooks Barnes, Disney Lays Off 28,000, Mostly at Its 2 U.S. Theme Parks, N.Y.
Timves (Sept. 29, 2020), https://www.nytimes.com/2020/09/29/business/disney-theme-park-
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https://orlandoairports.net/press/2020/02/11/orlando-international-airport-ends-2019-with-
record-50-6-million-passengers [https://perma.cc/6463-XL36] (reporting 50.6 million annual
passengers at Orlando airport).

64. Nic Carter, How Much Energy Does Bitcoin Actually Consume?, Harv. Bus.
Rev. (May 5, 2021), https://hbr.org/2021/05/how-much-energy-does-bitcoin-actually-con-
sume [ https://perma.cc/DES2-YVDM]; McGinnis, supra note 58, at 2-3.
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TIONS 156 (2020) (discussing the relationship between fossil fuels and economic growth in
China).
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67. See Namit Sharma, Bram Smeets & Christer Tryggestad, The Decoupling of GDP
and Energy Growth: A CEO Guide, McKinsey Q. 1, 1-4 (Apr. 24, 2019), https://
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of-gdp-and-energy-growth-a-ceo-guide [https:/perma.cc/RSXB-7MIM]. This report sur-
mises that energy demand will plateau despite growth opportunities worldwide. /d. Nota-
bly, even this report suggests that the decoupling occurs predominantly in post-industrial
economies rather than industrializing economies. /d.
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70. See Mission, INT'L ENERGY AGENCY (Nov. 26, 2020), https://www.iea.org/about/
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modeling, and in turn, these models drive the IEA’s proposals.”?

Representative of the political economy approach on which it rests, the
report proposes “the most technically feasible, cost-effective and socially
acceptable” path for energy transition.”® The report sets out that the “key
pillars of decarbonisation of the global energy system are energy effi-
ciency, behavioural changes, electrification, renewables, hydrogen and
hydrogen-based fuels, bioenergy and [carbon capture, utilization, and
storage, or] CCUS.”7# Emission reductions are premised in part on be-
havioral changes, 75% of which “are achieved through targeted govern-
ment policies supported by infrastructure development, e.g., a shift to rail
travel supported by high-speed railways.””> Much of the plan also de-
pends on infrastructure investment in low emission, renewables-gener-
ated electricity.”®

The IEA’s plan is audacious. It projects that “[t]he share of renewables
in total electricity generation globally increases from 29% in 2020 to over
60% in 2030 and to nearly 90% in 2050.”77 The report spells out that, to
achieve this end, “annual capacity additions of wind and solar between
2020 and 2050 [must be] five-times higher than the average over the last
three years.””® The report then adds CCUS as an additional tool to
“provid[e] a way to address emissions from some of the most challenging
sectors.””® Even with carbon capture, the report projects a reduction in
the global electricity mix of coal from approximately 35% in 2020, to
about 8% in 2030, and next to 0% in 2050; and of gas from approximately
23% 1in 2020, to about 17% in 2030, and less than 1% in 2050.8° In fact,
according to the report, “no exploration for new [oil] resources is re-
quired and, other than fields already approved for development, no new
oil fields are necessary.”8!

The IEA’s recommendations already drive policymaking. On July 14,
2021, the European Commission announced a plan to reduce the Euro-
pean Union’s (EU) greenhouse gas emissions by 55% by 2030.82 The pro-
posal tracks the IEA’s recommendations: it “proposes to increase the
binding target of renewable sources in the EU’s energy mix,” doubling
the share of renewables in the energy mix.83 This increase is consistent

72. TEA-2050 Report, supra note 7, at 47-49.

73. Id. at 3.

74. Id. at 64.

75. Id. at 68.

76. Id. at 70, 73.

77. Id. at 73.

78. Id.

79. Id. at 79.

80. Id. at 117.

81. Id. at 101.

82. EU Proposal, supra note 14 (“All 27 EU member states . . . pledged to reduce
emissions by at least 55% by 2030, compared to 1990 levels.”).

83. Id.; Overall Share of Energy from Renewable Sources, EUROsTAT (Jan. 15, 2021),
https://ec.europa.cu/eurostat/statistics-explained/index.php?title=file:Share_of_energy_
from_renewable_sources_2019_data,15Jan2021.JPG [https://perma.cc/MZ75-DLEY].
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with TEA recommendations.?* Similarly, the European Commission’s
proposal “to increase energy efficiency targets at [the] EU level and
make them binding” is consistent with IEA recommendations.®> The
same is true in broad outlines for the remainder of the policy proposals.

As audacious as the plan is, it runs into problems precisely when it
comes to the knock-on effects of energy transition policies. This is prob-
lematic, given the IEA’s own goal remains that “clean energy transitions
must be fair and inclusive, leaving nobody behind.”%¢ For example, the
IEA report acknowledges that “[t]he decline in fossil fuel use and prices
results in a fall in GDP in the producer economies, where revenues from
oil and gas sales often cover a large share of public spending on educa-
tion, health care[,] and other public services.”8” The IEA does not ac-
count for this problem in its transition policy plan outright. Rather, it
notes that “[s]tructural reforms would be needed to address the societal
challenges.”® Such advice risks leaving Congo and similarly situated
countries behind—something that the IEA, after all, had hoped to avoid.
The IEA reasons that “[n]Jonetheless, impacts are likely to be lower than
assessments of the cost of climate change damages.”®® While true, this
does not address how we should distribute the impacts of energy transi-
tion. Nor could it have done so in light of its modeling approach—such
questions were beyond the model’s reach.?®

The plan also creates challenges for postindustrial economies like the
Europoean Union and the United States. From a climate perspective, the
IEA report sensibly discourages leisure and business flights.”! The EU

84. Compare IEA-2050 Report, supra note 7, at 14, with Andreas Franke, EU To Lift
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wind-energy-in-europe-in-2020-trends-and-statistics [https:/perma.cc/QUN5-UXLS] (“Eu-
rope installed 14.7 GW (10.5 GW in the EU-27) of new wind capacity in 2020.”). To reach
433 GW in a decade is slightly more than four times the 2020 number for the EU-27.
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and Energy Intensity in Europe, Eur. Env’t Acency (Feb. 9, 2021), https:/
www.eea.europa.eu/data-and-maps/indicators/total-primary-energy-intensity-4/assessment-
1 [https://perma.cc/3B6E-7H3L] (noting energy intensity improved in the EU at an average
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Y9ZA-U86B].

86. IEA-2050 Report, supra note 7, at 4.

87. Id. at 156.

88. Id. at 157.

89. Id.

90. See id. at 48-49.

91. Id. at 85.



2022] Diligent Zero 429

has recently proposed plans to implement this goal.”> Such policies would
likely lead to sizable hospitality worker layoffs and impact tourism-de-
pendent regions like Central Florida or the Spanish Balearic Islands
(Mallorca).?? Energy transition policies will have to grapple with the job
losses of hospitality workers who would have the wrong skillset for a
post-energy transition economy.**

Just as problematically, increased growth in cyber economy and remote
work also faces limitations. Net zero policies like the IEA’s are premised
on reducing global electricity generating capacity by 7% between 2020
and 2030 in order to move fossil-fuel-burning power plants offline
quickly.®> The IEA projects that, in the long run, such a reduction in gen-
erating capacity can leave room for economic growth “because of a fall in
energy intensity (the amount of energy used to generate a unit of
GDP).”%¢ But the problem is one of timing as some “new” technologies
like Bitcoin and Zoom are comparatively energy intensive.®” Depending
on how energy transition policies are planned and implemented, an early
loss of generating capacity could topple the development of technologies
and industries needed to employ workers in traditional sectors like hospi-
tality. Further, the policies could also undermine our efforts to adapt to
climate change itself.”8

Where does this leave us? The IEA report proposes a radical approach
to reach net zero greenhouse gas emissions by 2050. It does so for the
laudable purpose of combatting climate change. But the initial question is
incomplete. The report did not attempt to design the best energy transi-
tion policies, all things considered. It was asked the more technical eco-
nomic modeling question of whether, in principle, a net zero 2050 plan
was even possible.”® As energy transition itself must be equitable and sus-
tainable, we need to ask which policies are prudent rather than techni-
cally and economically feasible.
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Hotels Remain Mostly Empty, I-4 Traffic Stays Light, ORLANDO SENTINEL (Aug. 28, 2020,
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94. See Walt Disney World Statistics, MaGic GUIDES, https://magicguides.com/disney-
world-statistics [https://perma.cc/7THXA-NTNU] (listing costume designers and horticul-
turalists among the park’s 70,000 “Cast Members”).

95. See IEA-2050 Report, supra note 7, at 56.
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Too Much Energy?, FORBES (Apr. 16 2021, 11:57 AM), https://www.forbes.com/sites/peter-
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?sh=5295883564c2 [https://perma.cc/33US5-K4WZ].
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If implemented, the IEA’s approach poses risks. A historical analogy
may be helpful. Following the dissolution of the Soviet Union, economists
were asked to assist the newly freed states in devising policies to transi-
tion into free market economies.!® Some influential economists advo-
cated for “shock therapy” to transform their economies as quickly as
possible.101 Shock therapy ran into two related problems. First, it brought
multiple economies to near collapse.!9? Then, just as importantly, socie-
ties rejected shock therapy in favor of gradualist governments.!%3 Not
only that, the gradualist governments stepping into the vacuum allowed
authoritarian leaders to seize power.!% As good intentions go, these went
awry.

One might rightfully object that this critique of shock therapy relies on
anecdotal evidence—the fact that shock therapy did not work in some
instances should not mean that it could never work. Therefore, the criti-
cism of energy transition shock therapy must go deeper.

A key problem with shock therapy is that its method risks imposing
severe and unmitigated losses, even if it is successful when judged by its
own terms. Historical failures of past shock therapies warn that losses can
exceed projections.!> But even successful shock therapy risks leaving sig-
nificant losses where they fall. Therefore, shock therapy is problematic
even if we believe past mistakes can be avoided in the energy transition
context.

The reason for this problem is the IEA’s methodological approach. The
IEA’s approach to shock therapy seems to fall into the Kaldor-Hicks effi-
ciency trap.'%¢ The Kaldor-Hicks standard considers new policies to be
efficient (and acceptable) to the extent that it is theoretically possible to

100. For a contemporary report, see Peter Passell, Dr. Jeffrey Sachs, Shock Therapist,
N.Y. Tmmes (June 27, 1993), https://www.nytimes.com/1993/06/27/magazine/dr-jeffrey-
sachs-shock-therapist.html [https:/perma.cc/3R58-B278].
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Lectures oN Hum. Varues 267, 267-68 (April 6 & 7, 1994), https://tannerlec-
tures.utah.edu/_resources/documents/a-to-z/s/sachs95.pdf [https://perma.cc/7H3U-5YNO].

102. See Barbara Crossette, A Focus on Those Displaced by the Fall of the Soviet Union,
N.Y. Times (May 26, 1996), https://www.nytimes.com/1996/05/26/world/a-focus-on-those-
displaced-by-the-fall-of-the-soviet-union.html [https://perma.cc/N3HB-53MX]. For a coun-
try study, see Enkhbayar Shagdar, Neo-Liberal “Shock Therapy” Policy During the
Mongolian Economic Transition, ECON. RscH. INST. NORTHEAST Asia 1, 1-2 (April 2007),
https://www.erina.or.jp/en/wp-content/uploads/2018/05/DP0703e.pdf [https://perma.cc/
SVFS-UEXN]. Mongolia suffered severe economic consequences even if it did not suffer
the kind of displacement from civil war that touched parts of the former Soviet Union. Id.
On the rise of President Lukashenka, see Anders Aslund, Europe’s Last Dictator: The Rise
and (Possible) Fall of Alyaksandr Lukashenka, AtL. CounciL (Aug. 9, 2020), https:/
www.atlanticcouncil.org/blogs/ukrainealert/europes-last-dictator-the-rise-and-possible-fall-
of-alexander-lukashenko [https:/perma.cc/D6NQ-ENZ7].

103. John Marangos, Was Shock Therapy Consistent with Democracy?, 62 REv. Soc.
Econ. 221, 222 (2004).

104. See Aslund, supra note 102. For a broader discussion of economic shock therapy as
a particularly pernicious approach in other parts of the world such as Chile, see APPEL-
BAUM, supra note 18, at 261-62.

105. See supra notes 101-104.
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offset new policies’ losses by redistributing larger social gains to the
losers.197 As noted above,!98 the IEA justifies the prospect of severe im-
pacts from energy transition policies because “impacts are likely to be
lower than assessments of the cost of climate change damages.”1%® Fur-
ther, “the surge in private and government spending on clean energy
technologies . . . creates a large number of jobs and stimulates economic
output in the engineering, manufacturing[,] and construction industries|,
resulting] in annual GDP growth.”110 Incurring the losses would thus ap-
pear efficient—we are limiting losses and offsetting these limited losses
with greater gains elsewhere.

Centrally, the IEA’s approach also appears to endorse the second and
deeply controversial part of the Kaldor-Hicks standard. This standard
does “not care whether everybody was left unharmed” and instead con-
siders it “sufficient . . . that everybody could be left unharmed.”'!! The
IEA approach simply notes that structural reforms will be necessary “to
address the societal challenges” caused by energy transition policies
themselves!!? but leaves the problem unsolved. In other words, the IEA’s
approach to shock therapy does not internalize these structural reforms in
its policy design. Instead, it is satisfied that its approach will be a success
if such structural reforms remain possible in the future.!13

Putting the full picture together, we can now see that even successful
shock therapy guided by a political economy approach is content to risk
breaking things first in the hope they might be fixed later. The approach
is keenly aware of and, in fact, projects serious developmental losses as a
result of the shock therapy it recommends.!'* The political economy ap-
proach does not include a correction for these anticipated losses in its
definition of successful shock therapy. Assuming successful shock therapy
therefore guarantees severe losses without any mechanism to secure that
these losses will ever be corrected. As Binyamin Appelbaum notes, “[a]s
with so much in economics, it ignores the question of distribution. It is a
theory to gladden the hearts of winners; it is less clear that losers will be
comforted” by the trade-offs they receive.!1>

This is not to say that we should not undertake reforms when doing so
is urgent. Rather, the key lesson from shock therapy is that top-down
expert advice has limited success when experts counsel radical change.!16
As the IEA report acknowledges, “[t]he wholescale transformation of the

107. For a more nuanced discussion, see David Singh Grewal & Jedediah Purdy, Ine-
quality Rediscovered, 18 THEORETICAL INQUIRIES IN L. 61, 82 (2017).
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116. See William Boyd, The Poverty of Theory: Public Problems, Instrument Choice,
and the Climate Emergency, 46 Corum. J. Env’T. L. 399, 472 (2021).
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energy sector demonstrated in the [net zero pathway] cannot be achieved
without the active and willing participation of citizens.”'17 Such social ac-
ceptance, in turn, requires significant early engagement with affected
communities on a local and global level.'® This engagement must embed
plans for an equitable distribution of the relative environmental, eco-
nomic, social, and cultural burdens in energy transition policies and
projects.''® On the global level, any such distribution must not leave be-
hind entire states or societies.!29 On the local level, it must secure a fair
and sustainable path for all members of society to advance.'?! On the
project level, it must protect the rights of the communities that abut pro-
ject sites from pollution and provide them with a say regarding project
design and implementation.'??> Policymakers and energy stakeholders
must be mindful that energy transition is not just about achieving net zero
emissions but about an energy infrastructure that supports equitable and
sustainable development across world society.!>> The IEA report high-
lights areas of concern to achieve an equitable energy transition.!>* But it
does not answer how transition policies should be formulated to fulfill
this larger energy transition (nor was the IEA tasked with answering this
question).12>

For the remainder of this Article, I will argue that lawyers have a criti-
cal role to play in formulating equitable and sustainable energy transition
policies. Lawyers are uniquely positioned to help in such a task because
the law habitually balances incommensurable rights.!?¢ The many com-
peting policy demands for energy transition precisely mean that prudent
decision-making should look to the law to manage the decision-making
process and avoid unanticipated consequences that place the entire en-
ergy transition enterprise in jeopardy. As I will argue in the remainder of
this Article, there is a legal concept that can answer this problem. That
concept is due diligence. I argue that the current focus on net zero driving
the IEA-2050 Report should be expanded: we need to map a diligent zero
pathway anchored in legal decision-making processes. It is only such a
diligent zero pathway that can meet the ambition of securing a just transi-

117. IEA-2050 Report, supra note 7, at 67.

118. See GRALF-PETER CALLIESS & PEER ZUMBANSEN, RouGH CONSENSUS AND RUN-
NING CODE: A THEORY OF TRANSNATIONAL PRIVATE Law 244 (2010).

119. See id.

120. See Frédéric Gilles Sourgens, A Parisian Consensus, 60 CoLum. J. TRANSNAT’L L.
657, passim (2022) [hereinafter Sourgens Consensus].

121. See id.

122. See AENDERSON, WEAVER, DziENKOWsKI, LOWE, HALL & SOURGENS, supra note
33, at 693-96.

123. See Sourgens Consensus, supra note 120, at 666.

124. See TEA-2050 Report, supra note 7, at 156-57 (noting the policy challenges for oil
and gas producing states).

125. See id. at 3 (setting out the charge for the report).

126. See PuiLip PETTIT, REPUBLICANISM: A THEORY OF FREEDOM AND GOVERNMENT
92-93 (1997).
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tion to net zero agreed to in the Glasgow Climate Pact.1??

III. THE ENERGY DUE DILIGENCE FRAMEWORK

Diligence is part and parcel of care.!?® Care, in turn, is a question of
judgment.'?® Such judgment is at the heart of responsible decision-mak-
ing.130 The minimum standards of responsible decision-making—judg-
ment and care—are not just concerns of prudent business administration
or sound public policy.’3! Diligence is a legal concept imposing obliga-
tions on private and public decision-makers alike.!3? Unsurprisingly, due
diligence is a central part of legal regimes’ governance of energy
transition.

First, due diligence is a requirement of environmental law.133 It has
also become an essential element of the global climate regime.'3* Both
are central to policymaking, including federal policymaking pursuant to
NEPA.13>

Second, due diligence is a central component of international human
rights obligations. Such diligence obligations are frequently associated
with so-called second- and third-generation human rights—positive rights
such as the “right to water.”13¢ But states also have diligence obligations

127. Convention on Climate Change, Glasgow Climate Pact, ] 17, 20, 52, published
Nov. 13, 2021, (advance unedited version), https://unfccc.int/sites/default/files/resource/
cop26_auv_2f cover_decision.pdf.

128. See Eisenberg, supra note 23, at 17, Tamar Meshel, Swimming Against the Current:
Revisiting the Principles of International Water Law in the Resolution of Fresh Water Dis-
putes, 61 Harv. INT’'L L.J. 136, 163-64 (2020).

129. See Eisenberg, supra note 23, at 17 (discussing business judgment).

130. See generally Cristie Ford, New Governance in the Teeth of Human Frailty: Lessons
from Financial Regulation, Wis. L. Rev. 101, 142 (2010) (discussing new banking govern-
ance premised on designing for reliability); Anne Peters, Heike Krieger & Leonhard Kreu-
zer, Due Diligence: The Risky Risk Management Tool in International Law, 9 CAMBRIDGE
InT’L LJ. 121, 122 (2020) (defining due diligence as the opposite of negligence).

131. Sir Andrew Likierman, The Elements of Good Judgment, HArRv. Bus. REv.
(Jan.—Feb. 2020), https://hbr.org/2020/01/the-elements-of-good-judgment [https://perma.cc/
3PJR-AE6W]; Kevan W. Lamm, Nekeisha L. Randall, Alexa J. Lamm & Hannah S.
Carter, Policy Leadership: A Theory-Based Model, 2019 J. LEapersHip Epuc. 185-86
(2019); Peters, Krieger & Kreuzer, supra note 130, at 122-23.

132. See Eisenberg, supra note 23, at 17; Danny Cullenward, The Limits of Administra-
tive Law as Regulatory Oversight in Linked Carbon Markets, 33 UCLA J. Env'T. L. &
Por’y 1, 7 (2015) (“administrative law places the burden of due diligence on agencies.”).

133. See Michael Burger, Jessica Wentz & Radley Horton, The Law and Science of
Climate Change Attribution, 45 CorLuMm. J. ENV’T. L. 57, 145-46 (2020); see also Robert V.
Percival, The EPA as a Catalyst for the Development of Global Environmental Law, 70
Case W. Rsrv. L. Rev. 1151, 1190 (2020) (discussing how EPA practices have attained a
global reach through training programs); SANDS & PEEL, supra note 21, at 211-13.

134. Bopansky, BRUNNEE & RAasaMANI, supra note 21, at 41-48; Jutta Brunnée, Inter-
national Environmental Law and Climate Change: Reflections on Structural Challenges in a
“Kaleidoscopic” World, 33 Geo. Env'T. L. Rev. 113, 120-22 (2020).

135. Exec. Order, supra note 45, §1.

136. “[T]raditional categorization of three generations of human rights . . . traces the
chronological evolution of human rights as an echo to the cry of the French revolution:
Liberté (freedoms, ‘civil and political’ or “first generation’ rights), Egalité (equality, ‘socio-
economic’ or ‘second generation’ rights), and Fraternité (solidarity, ‘collective’ or ‘third
generation’ rights).” Frans Viljoen, International Human Rights: A Short History, UNITED
NaTIONS CHRON. https://www.un.org/en/chronicle/article/international-human-rights-law-
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in the context of so-called first-generation human rights—negative rights
such as the right not to be deprived of life or liberty without due process
of law.137 The EU is currently moving to require companies to conduct
human rights related assessments as part of legal corporate compliance
regimes.!38

Finally, due diligence is a central component of environmental, social,
and corporate governance (ESG) in the business context.!3 Such govern-
ance programs internalize environmental and human rights performance
as a measure of success in investment decisions.'4? Then, these invest-
ment decisions are measured against ESG benchmarks.!4! Due diligence
is a central part of companies’ ESG programs, for example, in the trans-
portation and energy industries.'#? These diligence standards internalize
diligent judgment even when that judgment may not be required by spe-
cific legislation.'#3 This form of governance relies heavily on self-regula-
tion to implement environmental and human rights values in corporate
decision-making.144

The key difficulty is that energy transition requires states and energy
companies to conduct holistic diligence as opposed to disjointed or frag-
mented diligence.'#> As we will see, the various diligence regimes inform-

short-history [https://perma.cc/SKW4-6NBX]. See also Rebecca Bates, Realizing the Right
to Water Within Environmental Limits, 23 U. DENv. WATER L. Rev. 17, 22 (2019) (“[T]he
recognition of the right to water provides a platform for aspirational and legal advocacy to
address water stress and poverty at both international and domestic levels.”).

137. See Viljoen, supra note 136; John H. Knox, Horizontal Human Rights Law, 102
Awm. J. InT’L L. 1, 23 (2008).

138. See Resolution on Corporate Due Diligence and Corporate Accountability, EUR.
Parr. Doc. PV(22) (2021), https://www.europarl.europa.eu/doceo/document/TA-9-2021-
0073_EN.html [https://perma.cc/9AW4-FGKY]. For a discussion, see Dionysia Katelouzou
& Peer Zumbansen, The Transnationalization of Corporate Governance; Law, Institutional
Arrangements, & Corporate Power, 38 Ariz. J. INT'L & Cowmp. L. 1, 52 (2021); Jonathan
Bonnitcha & Robert McCorquodale, The Concept of ‘Due Diligence’ in the UN Guiding
Principles on Business and Human Rights, 28 Eur. J. INT’L L. 899, 906 (2017).

139. Amy K. Lehr, Fiduciary Duties for a Globalized World: Stakeholder Theory
Reconceived, 27 Geo. MasonN L. Rev. 81, 138 (2019).

140. See Robert G. Eccles & Svetlana Klimenko, The Investor Revolution, HArv. Bus.
Rev. (May-June 2019), https://hbr.org/2019/05/the-investor-revolution [https:/perma.cc/
442P-Q8EZ] (discussing investment decisions through an ESG lens).

141. Suzanne Kroner-Rosmalen, ESG: The Transition to ESG Benchmarks and New
ESG Disclosure Requirements, LExoLoGy (Dec. 16, 2020), https://www.lexology.com/li-
brary/detail.aspx?g=BB885ae3-cbd6-444a-a919-372c35b76601 [https://perma.cc/2YXN-
59V9] (discussing EU ESG benchmarking efforts).

142. DAIMLER, BRIEF OVERVIEW—SUSTAINABILITY REPORT 25 (2020), https://www.
daimler.com/documents/investors/presentations/daimler-ir-briefoverviewsustainabilityre-
port2020.pdf [https://perma.cc/9DDF-LYMC]; Slavery and Human Trafficking Statement,
O & Gas CrLiMATE INITIATIVE (2021), https://www.ogci.com/modern-slavery-policy
[https://perma.cc/UF88-YBQW].

143. See Lehr, supra note 139, at 138.

144. Stavros Gadinis & Amelia Miazad, Corporate Law and Social Risk, 73 VAND. L.
REev. 1401, 1439 (2020) (discussing ESG in the tech sector and noting, “In contrast with
Facebook’s casual apathy on privacy, ESG proposes voluntary self-regulation, developed
through ongoing engagement with stakeholders, including regulators and other govern-
ment authorities”).

145. See W. MicHAEL REisMAN, THE QUEST FOR WORLD ORDER AND HumaN DiG-
NITY IN THE TWENTY-FIRsT CENTURY 185 (2012) (noting the importance of holistic, multi-
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ing energy transition point in facially inconsistent directions—care for
human rights, environmental protection, and corporate governance,
among others.!#¢ If decisions must satisfy each diligence obligation inde-
pendently, it may well be that regulators and businesses simply cannot
make any decisions; what is diligent in one regime is not acceptable in
another.14”

The New York Times recently reported on such a dilemma for U.S.
offshore wind development, which runs headlong into the Jones Act.148
“The Jones Act’s primary purpose is to regulate trade, meaning the trans-
port of goods or people between two points in the United States.”!4® The
problem is that

[tJhe United States currently does not have a vessel that can con-
struct turbines in transitional and deep waters, nor does the United
States have a ship that can both transport the materials and perform
the construction. There are foreign ships with these capabilities, but
U.S. cabotage laws prevent these ships from taking domestic supplies
from a U.S. port to a construction site in U.S. waters.150

As the New York Times notes, “[t]he United States could push through
more projects if it was willing to repeal the Jones Act’s protections for
domestic shipbuilding, for example, but that would undercut the presi-
dent’s employment promises.”!5! Even the most basic diligence by an en-
ergy company wishing to expand offshore wind will uncover this Jones
Act problem. Short of incurring the significant expense of building or ob-
taining a U.S. vessel capable of transport and construction, climate action
through this avenue is not possible.!>? So how should the United States
respond to comply with its international climate obligations? Legitimate
policy imperatives point in inconsistent directions and thus lead to inac-
tion.’>3 We will run into such Jones Act-style problems again in the next
section.

Inaction is unacceptable. The climate threat is too urgent to ignore.!>*
But this urgency cannot push other legal regimes to the side and claim the

method assessment to avoid unintended consequences); Lin, supra note 22, at 56 (high-
lighting the need for qualitative rather than exclusively quantitative decision-making).

146. On this inconsistency, see Sourgens Consensus, supra note 120, at 659-62.

147. For a discussion about this problem, see Frédéric Gilles Sourgens, The Precaution
Presumption, 31 Eur. J. INT’L L. 1277, 1278-79 (2020) [hereinafter Sourgens Precaution
Presumption]. This problem is not fully addressed in holistic climate diligence because that
approach assumes complementarity rather than tension between human rights, climate,
and environmental law outcomes. Macchi, supra note 26, at 108-09.

148. Ivan Penn, Offshore Wind Farms Show What Biden’s Climate Plan Is Up Against,
N.Y. Times (June 7, 2021), https://www.nytimes.com/2021/06/07/business/energy-environ
ment/offshore-wind-biden-climate-change.html?action=click&module=top %20Stories&pg
type=homepage [https://perma.cc/52B3-HHRR].

149. Nicolas Martino, Offshore Wind Energy: Sophisticated Technology Struggling with
Outdated Legislation, 58 JURIMETRICS 59, 75 (2017).

150. Id. at 76 (internal citation omitted).

151. Penn, supra note 148.

152. See id.

153. See, e.g., id.

154. See IPCC 1.5°C, supra note 1, at 32-33, 79.
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wholesale supremacy of climate concerns over other legally relevant stan-
dards.’>> We need to identify a different way of making judgment calls
and balance diverging rights against each other in decision-making.
Therefore, energy transition diligence only works if the different dili-
gence streams can be combined into a single decision-making matrix.15¢

I will argue in this Part that this is doable. As a start, each of these
diligence regimes conceive of diligence in fundamentally the same way.
Due diligence in each of these settings refers to an obligation of conduct
and not an obligation of result.!37 That is to say, due diligence is a ques-
tion of how decisions are made.!>8 It is not a question of what decisions
are made.’> As I will discuss in the next section, this means that we can
arrive at fundamentally different and inconsistent results diligently. Not
everyone needs to reach the same conclusion. But diligence means that
everybody has to approach decision-making in a similar way.

We can usefully break this diligence framework into three steps: (1)
there must be an investigation on the basis of which a decision-maker can
project potential outcomes from a proposed policy, investment, or ven-
ture;'%0 (2) these projections then reveal risks that must be addressed
through planning by means of a risk mitigation plan;'¢! (3) such planning
must also have built in, data-based monitoring to assess the performance
of the policy, investment, or venture and adapt it as needed—mere plan-
ning is not enough.'%? Diligence in the energy transition context must
combine different regimes into a single diligence decision-making frame-
work. As I will argue, it must assess and reconcile climate risks with envi-
ronmental and human rights risks.

Importantly, this approach means that there is significant room for pol-
icy disagreement and experimentation as energy transition gets under-
way. As different energy transition approaches mature, there should be a
convergence as they generate data. These data points will become inte-

155. See Diane Desierto, Calibrating Human Rights and Necessity in a Global Public
Health Emergency: Revive the UN OHCHR’s ICESCR Compliance Criteria, EJIL: TALK!
(Mar. 26, 2020) [hereinafter Desierto Human Rights], https://www.ejiltalk.org/calibrating-
human-rights-and-necessity-in-a-global-public-health-emergency-revive-the-un-ohchrs-
icescr-compliance-criteria [https://perma.cc/MCR2-Z3YQ)].

156. See Calvert Cliffs’ Coordinating Comm., Inc. v. U.S. Atomic Energy Comm’n, 449
F.2d 1109, 1114 (D.C. Cir. 1971).

157. Knox, supra note 137, at 23; Alan Boyle, Introductory Remarks, 105 Am. SocC’y
INT’L L. PrOC. 423, 424 (2011); Vladyslav Lanovoy, The Use of Force by Non-State Actors
and the Limits of Attribution of Conduct, 28 Eur. J. INT’L L. 563, 565 (2017). There is some
disagreement whether due diligence should not be characterized as an obligation of result.
See Elisa Ruozzi, The Obligation To Undertake an Environmental Assessment in the Juris-
prudence of the ICJ: A Principle in Search of Autonomy, 8 EUr. J. Risk REGUL. 158,
164-65 (2017). This suggestion does go against the weight of authority. See Craig Martin,
Atmospheric Intervention? The Climate Change Crisis and the Jus Ad Bellum Regime, 45
Corum. J. Env’t. L. 331, 357 (2020).

158. Lanovoy, supra note 157, at 565.

159. Id.

160. See infra Section III.A.

161. See infra Section I11.B.

162. See infra Section I11.C.
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gral to the assessment of the relative success of different programs. These
assessments themselves feed back into diligent energy transition manage-
ment in the third step of diligence. Diligence is not just a means to exer-
cise judgment. It is also how other stakeholders in energy transition
communicate about the exercise of judgment and strengthen energy tran-
sition partnerships from the bottom up as energy transition is ongoing
instead of requiring ex ante global agreement on the best transition
pathway.

This approach also implies a trade-off. Diligence takes time. And dili-
gence obligations invite litigation over whether diligence was conducted
properly or at all.’®3 Now, as time is of the essence, it would be odd to
introduce a focus on diligence obligations that could further slow pro-
gress. As we will see in the Parts that follow, this is a valid concern. Yet,
as we will also see, it is a challenge that is more likely to arise if we look
at diligence as a checklist item only—something to put behind ourselves
as quickly as possible. In those instances, we will see that diligence gives
rise to significant delays. However, this is not the case to the extent that
diligence is conducted in a truly communicative manner that involves
stakeholders as true partners from the earliest point onward. This com-
municative aspect of diligence is the key principle that can secure its suc-
cess and the speedy implementation of energy transition policies more
broadly.

A. DILIGENT INVESTIGATIONS & RISK ASSESSMENT

Diligence must collect data and project risks.'** Holistic diligence must
do so across different traditional diligence regimes.'®> This Section out-
lines that holistic energy transition diligence must begin with diligence
classically associated with energy transition planning—a risk assessment
of climate change and available technology. Holistic diligence also must
provide a risk analysis of the environmental and human rights impacts of
energy transition policies and projects. Finally, holistic diligence must as-
sess the environmental and human rights risks of the supply chains sup-
porting energy systems. The second and third steps, in particular, will
require early, transparent, and meaningful engagement of local communi-
ties to collect appropriate data and anticipate risks that will determine the
practical viability of energy transition policies.

First, energy transition diligence must rely upon and internalize climate

163. See Melody Schreiber, How One Inuit Community Won Against Big Oil, NEw RE-
puBLIC (Oct. 9, 2018), https:/newrepublic.com/article/151559/one-inuit-community-won-
big-oil [https://perma.cc/Z6RV-PCE4] (detailing a legal battle between Native Inuits and
the Canadian government over rights to Arctic waters).

164. See National Environmental Policy Act of 1969, 42 U.S.C. § 4332(C); Balt. Gas &
Elec. Co. v. Nat. Res. Def. Council, Inc., 462 U.S. 87, 97 (1983); Corfu Channel (U.K. v.
Alb.), Judgment, 1949 1.C.J. 4, 20 (Apr. 9).

165. See Strycker’s Bay Neighborhood Council, Inc. v. Karlen, 444 U.S. 223, 227 (1980)
(noting different legitimate concerns alongside environmental impact for administrative
action).
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research to assess the climate impact of global energy systems.!®® The
work of the Intergovernmental Panel on Climate Change (IPCC) pro-
vides an authoritative factual basis and forward-looking risk assessments
for such diligence efforts.167 Just as intuitively, energy transition diligence
also must investigate and assess risks related to the global energy sys-
tems.1®® We need to know what current energy systems look like and
what their economic impact is.1%® Finally, to guide energy transition, we
need to understand what alternative energy systems are available to re-
place greenhouse-gas-intensive generating capacity.!”°

Second, as we discussed in the previous Part, energy systems have sig-
nificant knock-on effects on everything we do.!”! The risks of transition-
ing to different energy systems are relevant to charting an appropriate
energy policy. To conduct this diligence, we will need a baseline. This
baseline looks to the human rights impact and environmental impact of
existing energy systems and of energy transition policies, projects, and
investments. Such investigations must gather information on, and project
future human rights impacts of, climate change itself.'”> Again, the IPCC
has done significant research in this regard.!”3

Energy transition policies and projects themselves will have a human-
rights impact. At a minimum, oil producing states such as Congo will be
deprived of the resources to provide basic services to their populations.!74
This deprivation negatively affects the realization of the economic, social,
and cultural rights of those populations.'”> Similarly, energy transition
policies may affect the economic capabilities of industrializing states and
thus negatively affect the realization of rights by people in those states, as
well.17¢ Finally, some groups within industrial and postindustrial societies
are also more vulnerable to climate policies.17”

166. See IEA-2050 Report, supra note 7, at 30-46.

167. IPCC 1.5°C, supra note 1, at 4.

168. See IEA-2050 Report, supra note 7, at 37-40, 64-84.

169. See id. at 37-40, 155-59.

170. See id. at 64-80.

171. For an insightful case study on the impacts of Russian energy value chains on dif-
ferent economies, see MARGARITA M. BALMACEDA, RussiaAN ENERGY CHAINS: THE RE-
MAKING OF TECHNOPOLITICS FROM SIBERIA TO UKRAINE TO THE EUROPEAN UNION
(2021). Balmaceda follows the raw materials for Russian fossil fuel value chain from source
to consumer through the entire value chain (refining, transport, sale, use, etc.). Id. passim.
It is this Article’s proposition that such a study is essential also in the context of renewables
and in the context of comparing renewables to fossil fuels and nuclear energy.

172. Office of the High Commissioner on Human Rights, Joint Statement of the United
Nations Special Procedures Mandate Holders on the Occasion of the 24th Conference of
the Parties to the UNFCCC (Dec. 6, 2018), https://www.ohchr.org/EN/NewsEvents/Pages/
DisplayNews.aspx?NewsID=23982&LangID=E [https:/perma.cc/CVIQ-CDBE]. For fur-
ther discussion, see Kristin Casper, Climate Justice: Holding Governments and Business
Accountable for the Climate Crisis, 113 Am. Soc’y INT’L L. Proc. 197, 198 (2019).

173. See IPCC 1.5°C, supra note 1, at 445-509.

174. See Congo-NDC, supra note 5, at 3.

175. See id.

176. Sourgens Consensus, supra note 120, at 17-18.

177. See, e.g., Josh Saul, Lower-Paying Labor Awaits Oil and Gas Crews in the Green
Energy Transition, BLOOMBERG (Mar. 4, 2021), https://www.worldoil.com/news/2021/3/4/
lower-paying-labor-awaits-oil-and-gas-crews-in-the-green-energy-transition [ https:/
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These impairments are nontrivial. Human rights centrally include the
right to development.!”8 This right to development is crucially linked to
the right to electricity—the right to energy!7—and it includes the right to
a livable environment.'8? Energy is a central part of economic develop-
ment on both ends.'®! To limit access to electricity and energy, or to im-
pair the right to health and life, is deeply problematic.’® So is the
stranding of entire societies whose economies were built around existing
energy systems.!83 These impacts have to be measured to the extent pos-
sible to construct a reasonably accurate model of the consequences of
energy transition policies.

Energy transition policies and projects will ultimately have an environ-
mental impact. These impacts include the risk to wildlife from renewable
energy installations: wind farms and solar arrays.'3* They also include the
environmental risk from nuclear power plants as well as modular nuclear
plants.'® Finally, they include the environmental impacts of carbon cap-
ture and other forms of geoengineering such as solar radiation manage-
ment.18 Policymakers have a diligence obligation to take action to
prevent transboundary harm.'8” Policymakers and energy companies also
have such an obligation domestically.!®8 These impacts and risks will need

perma.cc/DFS9-GHGB] (discussing energy workers); Mathilde Martin & Mine Islar, The
‘End of The World’ vs. The ‘End of The Month’: Understanding Social Resistance to Sus-
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180. HR 20 december 2019, NJ 2020, 41 m.nt. J. Spier (De Staat der Nederlanden/
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181. For a full discussion, see Sourgens Consensus, supra note 120, passim.

182. For the problem of energy justice, see Kirsten Jenkins, Darren McCauley, Raphael
Heffron, Hannes Stephan & Robert Rehner, Energy Justice: A Conceptual Review, 11 EN-
ERGY RscH. & Soc. Sci. 174, 175 (2016).

183. See id. at 176.

184. See Daniel Oberhaus, Why Do Solar Farms Kill Birds? Call in the Al Bird
Watcher, WirRep (Aug. 10, 2020, 8:00 AM), https://www.wired.com/story/why-do-solar-
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call-in-the-ai-bird-watcher%2F [https://perma.cc/3APAK-NVRV]; John Copeland Nagle,
Green Harms of Green Projects, 27 NoTRE DAME J.L. ETHics & PuB. PoL’y 59, 62, 66
(2013) (discussing wind and solar energy posing biodiversity threats).

185. See Daniel Michaels, Mini Nuclear Reactors Offer Promise Of Cheaper, Clean
Power, WaLL St. J. (Feb. 11, 2021), https://www.wsj.com/articles/mini-nuclear-reactors-of-
fer-promise-of-cheaper-clean-power-11613055608  [https://perma.cc/ EWKS5-MNKF]| (dis-
cussing modular nuclear technology); Katherine Trisolini, Holistic Climate Change
Governance: Towards Mitigation and Adaptation Synthesis, 85 U. Coro. L. Rev. 615, 677
(2014) (discussing nuclear regulation).
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188. See Elizabeth Burleson, Cooperative Federalism and Hydraulic Fracturing: A
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to be measured and projected to gain a holistic understanding of the risks
of different policy pathways.

Third, to understand the full impact of energy transition policies, we
need to conduct additional diligence into the environmental and human
rights impacts of energy transition supply chains. Different energy sys-
tems have different supply chains, and each of these supply chains has a
unique environmental risk profile.!®® Robust reliance on renewable en-
ergy and electric vehicles, in particular, will require an “almost sevenfold
increase between 2020 and 2030” for “critical minerals like copper, co-
balt, manganese[,] and various rare earth metals.”?°? International mining
companies regularly conduct such diligence either as a matter of law or
due to lender concerns.!®! Leading mining companies have adopted ESG
programs that require them to follow best international practices in con-
ducting such an assessment.!9? These data and risk projections should be
included in holistic diligence. One risk that such diligence will likely un-
cover is that environmental risks may make projects cost prohibitive.!?3
Even if mining companies can appropriately address environmental risks,
programs to do so may delay commercial operation of those projects be-
yond net zero supply chain assumptions.!4

(discussing lawsuits against the U.S. federal government seeking injunctive relief for the
EPA to conduct an environmental impact assessment of hydraulic fracturing); see also
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agencies perform an ecological risk assessment.”).
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Diligence must also investigate the potential supply chain impacts on
human rights and project future human rights risks. Production supply
chains for solar panels reportedly rely upon forced labor.'®> The IEA-
2050 Report briefly notes potential human rights impact with regard to
mining supply chains for renewable energy.'?¢ Legislation increasingly re-
quires companies to investigate such supply chain risks as part of corpo-
rate decision-making.'°7 Many companies already conduct such diligence
as part of their ESG programs.!8 Policymakers must build similar dili-
gence programs to assess global human rights impacts in policymaking.1?
These risks and impacts again must be measured to support diligent deci-
sion-making.

Broader energy transition diligence is necessary to avoid significant
Jones Act problems. As it stands, there are significant corporate diligence
requirements in place regarding the global and domestic human rights
and environmental impact of energy projects as well as their supply
chains.??° Compliance with these diligence requirements itself can materi-
ally impact the timetables of policy implementation. Noncompliance with
these diligence requirements would also materially impact energy
projects. Consequently, both project and policy design must anticipate
these problems to meet their ultimate goal—equitable, sustainable, and
efficacious energy transition.

Newmont Mining’s Conga copper-gold project in Peru is a helpful ex-
ample of this dynamic.?°! Copper is one of the minerals needed for en-

Lithium Mining Lags, DrRIvEN (Apr. 16, 2021), https://thedriven.io/2021/04/16/evs-may-
face-production-delays-from-2027-as-lithium-mining-lags [https://perma.cc/SPXS-NUSG].
For the TEA’s assumptions, see [EA-2050, supra note 7, at 14, 44 (“Electric vehicles (EVs)
go from around 5% of global car sales to more than 60% by 2030.”).

195. See Swanson & Buckley, supra note 4.

196. See IEA-2050 Report, supra note 7, at 179.
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ply-chain-draft-legislation-expected-to-have-far-reaching-effect/30391.article  [https://
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198. See Human Rights, BHP, https://www.bhp.com/sustainability/community/human-
rights [https://perma.cc/8TY9-SBTA].

199. See generally MONNHEIMER, supra note 39, at 278 (discussing extra-territorial li-
censing due diligence obligations). This diligence is arguably broader than required in U.S.
environmental law. NEPA-Guidance, supra note 45, at 14. Given the ESG concerns, it is
however important to consider these developments as a matter of project feasibility.
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tralia, NewmonT (July 27, 2011) [hereinafter Newmont-Approval], https://
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ergy transition.?02 Newmont originally projected that “commercial
operations [would] commence in late 2014 to early 2015.7293 The project
has faced persistent complaints that it impairs fundamental human rights
of indigenous peoples.??* Resistance to the project reads like a movie
script; one headline reads: “Peru governor to seek re-election, fight gold
project from prison.”?% Litigation over land rights regarding the project
reached the Peruvian Supreme Court and the Court ruled against the
project.2%6 The project currently lays dormant and is unlikely to enter
commercial operations for at least another four years.2%” This is not a
lone example. The Jadar lithium project in Serbia faced significant local
community opposition.?%8 The Serbian government—though it supports
the project—is mulling whether to submit final approval for the project to
a referendum.?%?

Delays in copper and lithium production impact supply chains that are
already tight.?1® As the IEA notes, mining output will have to grow by
700% to meet demand in the next ten years to implement its proposals.?!!
Any significant delays in bringing mines online will impact the entire en-
ergy transition process.?'? COVID-19-related supply chain disruptions il-
lustrate how supply shortages of raw materials radiate up the supply
chain.?!3 Construction projects today are delayed and significantly more
expensive due to a shortage of basic commodities such as lumber.?1* We
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[https://perma.cc/9ETZ-2TND].
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Project—Vucic, SEENEws (June 8, 2021, 13:21) [hereinafter Serbia Referendum], https://
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can expect the same mechanism to affect energy transition projects if we
do not diligently streamline energy transition supply chains. The inclusion
of environmental and human rights diligence with regard to both energy
transition projects and supply chains will go a long way to support this
goal.

This begs the question: how do we conduct such energy transition pol-
icy and supply chain diligence? The first step of such diligence is mean-
ingful community engagement.?'> The Conga and Jadar projects provide
some helpful data points. The International Finance Corporation (IFC)
originally backed the Conga project.?'¢ Therefore, it had to comply with
IFC performance standards.?'” These standards require facially robust
diligence.?'® The Jadar project, in turn, is operated by Rio Tinto.?'* Rio
Tinto has a strong ESG program.22° This program requires significant dil-
igence.??! Despite such robust diligence, both the Conga and Jadar
projects were met with sizable community resistance.??? Both contexts
suggest that project stakeholders (including, notably, the governments of
Peru and Serbia) did not engage sufficiently with local communities in
understanding what impacts to measure and prevent. Even following
global due diligence best practices runs into difficulty when projects can-
not garner community support through meaningful early engagement.

A successful example of community engagement provides some further
context. This example involves a Chevron-operated project in the Niger
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Delta.??3 After an initial failure to garner community support, Chevron
adopted a different strategy.??# It engaged Professor Femi Ajibola and his
local nongovernmental organization (NGO), New Nigeria Foundation, as
a broker.??> Professor Ajibola and the New Nigeria Foundation had deep
local community ties to assist in community engagement.??® At the same
time, it provided the broker with meaningful resources to create local
governance capacities to monitor project implementation.??” It also pro-
vided means to these local governance mechanisms to support programs
deemed essential by community deliberation.??® The project thus sup-
ported local autonomy and capacity and became an integral part of local
community development.??°

Professor Ajibola later explained the difference between Chevron’s
earlier failed approach and the successful one he took: the earlier ap-
proach “was just appeasing community leaders . . . . But, they didn’t lis-
ten.”230 Professor Ajibola explained that “[t]here are many companies
that are well-intentioned but they don’t understand the process of devel-
opment.”?3! Such companies, he elaborated, spend money on schools,
hospitals, and other infrastructure they believe to be important.23? Pro-
fessor Ajibola concluded with an insight worth repeating in full in the
current context:

The unfortunate thing is that, number one, you cannot sit down and
decide the needs and requirements of others for them. Number two,
you cannot prioritize for them. Number three, even if you get it
right—that is, you are able to identify what they need—it is ex-
tremely important that they own the process and that they own the
structures in place for their development.?33

Both the problematic projects—Conga and Jadar—and Professor
Ajibola’s successful approach in the Niger Delta suggest that early com-
munity engagement is central to ultimate success. This early engagement
requires trusted go-betweens in the affected community and policy- and
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decision-makers. This engagement must assist in capacity building in af-
fected communities to allow the community to identify impacts and risks
to be measured in diligence. When these impacts and risks are identified
meaningfully, the communities can deal with them. As the Conga and
Jadar projects show, such impacts are not always obvious to outsiders.
Successful diligence is not just a matter of global policy support for pro-
ject companies and developing countries.??* It depends on crucial com-
munity engagement and capacity building that actively listens to affected
communities.?3>

The second part of conducting successful due diligence investigations is
to focus on more than a single policy path. As a common-sense matter, to
do otherwise is to fall prey to the law of the hammer: if you hold only a
hammer, everything starts looking like a nail.23¢ This can cause us to ask
the wrong questions about what we should do, particularly when facing
complex decisions.?3” To avoid this danger, diligent, or prudent, judgment
compares multiple scenarios and makes a decision only after understand-
ing how they differ from each other.?3® Prudent judgment requires data to
make such comparisons logically. Due diligence, therefore, must collect
this data to support discerning judgment.

The law, in fact, confirms this prudential insight.?3® Human rights obli-
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very same history of racism that Professor Getachew identifies. See id. This means power
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gations require states, for example, to move progressively towards full
realization of economic, social, and cultural rights.?40 States must conduct
diligence to meet this end.>*! And they must require companies to in-
clude this goal in their own ESG due diligence.?*?> Diligence must com-
pare different available avenues to achieve the progressive realization of
human rights. While different paths are open, they are only open to the
extent that they are diligently pursued.?*3> The same is true in climate
law.?44 There, states must establish that, for example, new power plants
support the highest achievable climate ambition.?#> This highest ambition
and progressive realization to secure human rights or secure climate
change mitigation must rely upon a comparison to be meaningful.?46

Of course, diligence does not need to consider every policy available.
Such a requirement would bring judgment to a complete stop. But dili-
gence exercises must be reasonable.?4” We will discuss reasonableness in
more detail in Part III, but intuitively, decision-makers should at least
consider several plausible alternatives so they can justify their ultimate
choices.?*® The IEA report identifies several of these possible alternatives
(even as it elects to pursue a different path that relies on them less):
greater investment in nuclear power,?*” greater investment in hydrogen
as against electrification of transportation,?° greater emphasis on carbon
removal (again, a technology given a subsidiary role in the TEA re-
port),2>! or an assessment of more drastic forms of geo-engineering.?>2
Diligent policymakers should consider some of these pathways in making
policy judgments. This means that for each, policymakers must collect the
kind of data discussed in this section. Once sufficient data to make risk
projections is in hand, a holistic, forward-looking assessment is at least
possible.

B. Risk MITIGATION PLANNING

Collecting data is not enough. As we have seen in the last Section, part
of the problem is that any one policy or project could run into Jones Act
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problems—that is, situations that place rather sizeable obstacles in the
way of effective energy transition.?>3 These problems could be environ-
mental in nature, or they could be human rights problems.?>* This Section
addresses the Jones Act problem head-on: how does diligence lead to this
problem, and how can diligence propose means to resolve that problem?

To answer these questions, we first need to look at what happens in due
diligence after data is collected and projections are made. Once we have
collected all of the data and made our projections about the climate, envi-
ronmental, human rights, and economic impacts of a policy or project,
diligence requires us to formulate a plan to address these impacts.?>> The
point of diligence is to eliminate, or at least mitigate, the negative impacts
identified in the investigatory phase.?>®

Diligence does not seek to eliminate impacts completely.?>” Otherwise,
it would be an obligation of result rather than an obligation of conduct.
Rather, the point of diligence is to take reasonable steps to address
risks.?>® We will discuss what this reasonableness means in detail in Part
IV, but at this point, we can already identify a key way in which diligence
treats reasonableness: the measures taken in response to identified nega-
tive impacts must be proportionate efforts to address the threat.2>®

In many instances, this proportionality analysis is reasonably intuitive.
Some impacts may be so negligible that we do not need to do anything at
all. Other impacts may suggest a comparatively inexpensive fix. For ex-
ample, it is reported that painting wind turbine blades black could reduce
the rate of bird strikes by as much as 70%.2%° Should this study be con-
firmed, it may not be unreasonable to expect wind farms to implement
this technology if endangered bird species are known to be in the area.
And some impacts will require rather significant technological upgrades
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because of the severity of the threat they pose. For example, the reduc-
tion of methane emissions from oil and gas operations is a comparatively
more involved process.6!

Importantly, sometimes risks that seem negligible do materialize, lead-
ing to actual adverse consequences. But this does not make the original
judgment any less diligent.262 That is, we cannot look at diligence efforts
with hindsight bias.263

The Texas electrical grid provides a good example.?°* Texas energy
companies and regulators deemed the risk of weeklong freezes in the
state too low given past weather patterns to justify the expense of winter-
izing gas facilities.?®> Similarly, in the wind sector, “winterization pack-
ages add about 5% to the cost of a turbine, and the power draw reduces
the turbine’s output.”2%¢ Problematically, “[i]n Texas, where wind goes
toe-to-toe with rival technologies on the basis of power pricing, any ad-
ded cost is a killer.”?¢7 Consequently, neither gas-fired power plants nor
wind power plants purchased or installed cold weather packages when
new power plants were first built.2°8 Or, as leading Texas energy lawyer
Becky Diffen put it, this reflected “a prioritization of cheap power over
building for the worst case scenario.”?%® Providing this cheap power was
an express policy goal—and one that is on the whole beneficial.?70

But a prolonged deep freeze did in fact engulf Texas in 2021.271 And

261. See OiL & GAs CLIMATE INITIATIVE, SCALING UpP AcCTION: AIMING FOR NET
ZEero Ewmissions 28-40 (Sept. 2019), https://48qdhih3uxxncvf45h3e296¢c-wpengine.netdna-
ssl.com/wp-content/uploads/2019/10/OGCI-Annual-Report-2019.pdf  [https://perma.cc/
7XY4-35A7].

262. See Longobardo, supra note 259, at 47-50, 54.

263. See G.M. LAWRENCE, EXETER CONSULTING & ANALYTICS: A PAciFic FINANCIAL
ComMmPANY, WHITE PAPER: PERCEPTUAL BIASES IN THE ASSESSMENT OF “REASONABLE-
NEss” IN DUE DILIGENCE AND RELIANCE 3 (Oct. 2017), https://exeterltd.com/wp-content/
uploads/2017/10/White-Paper-Perceptual-Biases-in-the- Assessment-of-Reasonableness.pdf
[https://perma.cc/SLHU-6DY2].

264. Grid Information, ERCOT, http://www.ercot.com/gridinfo [https://perma.cc/
RFG3-VREC].

265. See BLAack & VEATCH, LONG-TERM ASSESSMENT OF NATURAL GAS INFRASTRUC-
TURE TO SERVE ELECTRIC GENERATION NEEDs WITHIN ERCOT: APPENDIX A, 4 (2013),
http://www.ercot.com/content/committees/other/lts/keydocs/2013/
BV_ERCOT_Gas_Study_Appendix_A.pdf [https:/perma.cc/ AL3G-8ACC].

266. Jim Krane, Robert Idel & Peter Volkmar, Winterization and the Texas Blackout:
Fail to Prepare? Prepare to Fail, ForBes (Feb. 19, 2021, 10:55 AM), https://
www.forbes.com/sites/thebakersinstitute/2021/02/19/winterization-and-the-texas-blackout-
fail-to-prepare-prepare-to-fail/?sh=687445347c83 [https://perma.cc/ES25-H7LS].

267. Id.

268. See id.

269. Becky Diffen, Why Texas Can’t Handle Freezing Weather for a Week, LINKEDIN
(Feb. 16, 2021), https://www.linkedin.com/pulse/why-texas-cant-handle-freezing-weather-
week-becky-diffen/?trk=Public_profile_article_view [https://perma.cc/38FH-3Y34].

270. See Ken Silverstein, Deregulation Is Not the Central Culprit for Texas’ Electricity
Crisis, ForBes (Mar. 1, 2021, 8:30 AM), https://www.forbes.com/sites/kensilverstein/2021/
03/01/deregulation-is-not-the-central-culprit-for-texas-electricity-crisis/?sh=2596fb5c2cf7
[https://perma.cc/LV2L-QHQB].

271. Neelam Bohra, Almost 70% of ERCOT Customers Lost Power During Winter
Storms, Study Finds, TEx. TriB. (Mar. 29, 2021, 5:00 AM), https://www.texastribune.org/
2021/03/29/texas-power-outage-ERCOT [https://perma.cc/W7J9-2J6T].
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due to the decisions made by power companies and regulators, it had
devasting effects on Texas residents.?’> The Texas grid came close to col-
lapsing.2’3 Understandably, commentators soon criticized Texas power
companies and their regulators.?74

Nevertheless, our diligence metric suggests that we need to be careful
in placing blame. A result (near grid collapse) does not prove a lack of
diligence.?”> We need to ask whether Texas power companies and regula-
tors acted proportionately to known risk data.?’¢ Damningly, the Federal
Energy Regulatory Commission (FERC) warned Texas power companies
and regulators about cold weather risks after a milder freeze in 2011.277
At the same time, the policy and project decisions were very much in-
formed by data projections and policy preferences for cheaper energy at
most times in exchange for a potential loss of generating capacity in ex-
treme (and rare) scenarios.2’8 It should therefore take a significant failure
of judgment to conclude that conduct was not diligent.

The understandable temptation to lay blame can help us understand
how Jones Act problems materialize. Consider what might have hap-
pened if Texas had heeded the 2011 warning to winterize new power
plants appropriately.?’® Much of the wind power in Texas was installed
after that 2011 warning.?®° Had that warning been implemented, wind
power would have been more expensive to install due to regulatory bur-
dens to winterize. These costs might not have been imposed on direct
competitors, i.e., existing power plants.?8! The road not taken could also
have wiped out the progress Texas’s energy policies actually achieved:

272. See id.

273. See Matt Largey, Texas’ Power Grid Was 4 Minutes and 37 Seconds Away from
Collapsing. Here’s How It Happened, Hous. Pus. MEDI1A (Feb. 24, 2021, 5:18 AM), https://
www.houstonpublicmedia.org/articles/news/energy-environment/2021/02/24/392290/texas-
power-grid-was-4-minutes-and-37-seconds-away-from-collapsing-heres-how-it-happened
[https://perma.cc/DNM8-3STQ)].

274. See, e.g., Silverstein, supra note 270; Bohra, supra note 271.

275. See Boyle, supra note 157, at 424 (asserting governments “will not be responsible
for damage if they have acted with due diligence”).

276. See Venegas, supra note 259, at 14-11.

277. FEDERAL ENERGY REGULATORY COMMISSION AND THE NORTH AMERICAN RELI-
ABILITY CORPORATION, REPORT ON OUTAGES AND CURTAILMENTS DURING THE SOUTH-
wesT CoLb WEATHER EVENT OF FEBRUARY 1-5, 2011 204 (2011) [hereinafter FERC/
NERC Staff Report], https://www.ferc.gov/sites/default/files/2020-04/08-16-11-report.pdf
[https://perma.cc/SLTG-DZRQ] (recommending that new plants “be able to perform at the
lowest recorded ambient temperature for the nearest city for which historical weather data
is available”).

278. See id. at 214.

279. See id.

280. See Fred Mayes & Elesia Fasching, Wind Is a Growing Part of the Electricity Mix in
Texas, U.S. ENERGY INFO. ApMIN. (Oct. 15, 2020), https://www.eia.gov/todayinenergy/de-
tail.php?id=45476 [https://perma.cc/S32L-AYUK].

281. See Krane, Idel & Volkmar, supra note 266. For an instructive discussion of policy
implications of grandfathering in the environmental policy context, see Bruce R. Huber,
Transition Policy in Environmental Law, 35 Harv. ENv’T L. REv. 92-93, 96-99 (2011).
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Texas is currently a leading state for installed wind generating capacity.?8>

We run into Jones Act problems because energy systems are highly
complex. Adjusting any one regulation to meet laudable policy goals such
as increasing cold weather resilience has systemic effects on what kind of
future developments are feasible.?83 This complexity, in turn, has poten-
tial effects on what energy transition achievements are possible in the
new regulatory environment.?84 And that, again, informs the realization
of human rights and development outcomes that are possible in the con-
text of existing energy infrastructure.?®> Diligence that seeks to address
single issue problems (say, winterization of power infrastructure to adapt
to the effects of climate change) is highly likely to have significant im-
pacts beyond that issue. It must be broadened to take these broader im-
pacts into account.

The same mechanism was at work in our original Jones Act problem.
The installation of offshore wind turbines in the United States ran into
the Jones Act requirements that regulate the transport and use for instal-
lation of U.S. vessels.?8¢ Complying with the Jones Act requires U.S. enti-
ties to build or purchase their own ships.287 This is not economically
feasible at this point and, in any event, would take significant time. Con-
sequently, offshore wind projects are not moving at the pace needed to
support U.S. energy transition efforts on the eastern seaboard.?®® This
dilemma leaves the eastern seaboard with some difficult policy choices in
its energy transition.

The answer to this problem can only be that we must prepare our risk
mitigation plans holistically rather than piecemeal. As we have seen, the
Jones Act problem is likely to materialize when we assess proportionality
against only one goal or value—our actions may not ultimately be pro-
portional when problems are later viewed as a whole. The United States’
cabotage laws set a high bar for transport and construction of energy in-
frastructure in U.S. waters to protect the national maritime sector.?8?
Cold weather resilience in power infrastructure is a similarly central goal
for reliable energy access as climate change worsens.??° But here, legiti-

282. See Abigail Anderson & Richard Bowers, Texas Ranks First in U.S.-Installed Wind
Capacity and Number of Turbines, ENERGY INFo. Apmin. (July 31, 2019), https:/
www.eia.gov/todayinenergy/detail.php?id=40252 [https://perma.cc/ESU3-FP6D].

283. Compare FERC/NERC Staff Report, supra note 277, § 11, 203-04 (proposing
standards for greenfield developments) with Krane, Idel & Volkmar, supra note 266 (out-
lining price competition).

284. See Mayes & Fasching, supra note 280.

285. See Irina Ivanova, Texas Winter Storm Costs Could Top 3200 Billion—More than
Hurricanes Harvey and Ike, CBS NEws (Feb. 25, 2021, 3:59 PM), https://www.cbsnews.com/
news/texas-winter-storm-uri-costs [https:/perma.cc/SY4W-PUBLY]; Soma Biswas, Brazos
Urges Texas Governor to Veto Winter Storm Finance Legislation, WaLL St. J. (June 11,
2021, 7:09 PM), [https://perma.cc/DFC9-86M4] https://www.wsj.com/articles/brazos-urges-
texas-governor-to-veto-winter-storm-finance-legislation-11623452943.

286. Penn, supra note 148.

287. See Martino, supra note 149, at 75.

288. See Penn, supra note 148.

289. See Martino, supra note 149, at 75.

290. See Krane, Idel & Volkmar, supra note 266.
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mate concerns can result in a de facto veto of policies central to energy
transition.?°! Obviously, that was never the intent of the Jones Act—en-
ergy transition was not even on the horizon when it was passed.?°? Like-
wise, it is unlikely to have been FERC’s intent in 2011.2%3

Due diligence again needs to collect and produce data to address Jones
Act problems holistically. As discussed in the last Section, such holistic
diligence must involve affected communities as active participants in their
own fate and identify which impacts and risks matter.?** With these stake-
holders as part of the decision-making process, we will need to collect
sufficient data to project the systemic consequences of existing regimes
and propose new regulations for energy transition. Energy companies al-
ready do so for proposed projects when they conduct legal and ESG due
diligence.?®> Similarly, policymakers will need to account for effects
across energy systems when implementing new regulations that affect en-
ergy transition as part of their respective diligence obligations.??® Finally,
both energy companies and policymakers will need to account for the
global supply chain repercussions of such projects and policies, as codifi-
cation efforts of supply chain diligence obligations such as those currently
ongoing in Germany outline.??” And they will need to account for the
potential transboundary harm such projects and policies might produce in
their own right.?%8

If due diligence is done well, it should identify when the measures re-
quired by existing or proposed rules are not technologically or economi-
cally feasible. In such scenarios, due diligence must collect data to explain
why that technology is in fact not available or could not be developed in a
timely manner. For instance, consider wind turbines and the threat they
pose to migratory birds protected by the Endangered Species Act and the
Migratory Bird Treaty Act; it is not possible to design wind turbines that
pose no threat to birds.??® Alternatively, diligence must establish that the
cost of adopting required measures would not allow energy or mining

291. See Penn, supra note 148.

292. See Constantine G. Papavizas, The Story of the Jones Act (Merchant Marine Act,
1920): Part I, 44 TuL. Mar. L.J. 460-64 (2020) (providing historical context).

293. See FERC/NERC Staff Report, supra note 277, at 203-04 (drawing no distinction
between types of power plants).

294. See, e.g., HENISZ, supra note 230, at 123-24.

295. See Prajakt Samant & Simone Goligorsky, Due Diligence for Energy and Com-
modity Asset Acquisitions, REED SmiTH (Jan. 18, 2017), https://www.reedsmith.com/en/per-
spectives/2017/01/due-diligence-for-energy-and-commodity-asset-acqui  [https://perma.cc/
Z3YV-PQ3M]; Jonathan Axelrad, Edgar Romo, Dino Barajas, Vanessa Wilson & Craig M.
Tighe, The Impact of ESG Metrics on M&A Transactions in the Energy Sector, in ASSESS-
ING ESG Facrors IN THE ENERGY SeEcTOR: A HanDpBOOK 8 (2020), https:/
www.dlapiper.com/~/media/files/insights/publications/2020/10/enr-esg-handbook_v9lm.pdf
[https://perma.cc/6ZMR-GU79].

296. See Lead Indus. Ass’n, Inc. v. EPA, 647 F.2d 1130, 1184 (D.C. Cir. 1980). See also
supra Section IILA.

297. See sources cited supra note 197.

298. See Tilmann Altwicker, Transnationalizing Rights: International Human Rights
Law in Cross-Border Contexts, 29 Eur. J. INT’L L. 581, 586, 588-89, 594, 597 (2018).

299. On administrative guidance regarding such threats, see Wildlife Concerns Associ-
ated with Wind Energy Development, U.S. Fisu & WILDLIFE SERV. [hereinafter USFWS],
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companies to achieve a reasonable rate of return on their investment
(meaning that core projects would not be pursued).3%° Further, it would
need to establish that governments are not, in fact, capable of bridging
the gap in question. For example, as of today, there is no fully reliable
certification scheme to guarantee environmentally responsible and
human-rights compliant cobalt sourcing.30!

Armed with this data, diligence can logically establish which policies
and project structures are technologically possible or economically feasi-
ble (e.g., permitting a reasonable return on investment). And it can estab-
lish what the consequences of implementing the project with such
available safeguards would be. The U.S. Fish and Wildlife Service, for
instance, has implemented such a scheme to support wind projects by re-
quiring permits for turbines that even incidentally take or harm migratory
birds and tracking impacts on protected bird species.??? To the extent that
certain technology is not available at all, the negative projected impact of
the project or policy would simply materialize at full scale. What is more
likely is the slight reduction of the impact with available technology. In
the migratory bird context, we saw that recent initial studies suggest
painting blades black may significantly decrease bird strikes.393 With this
data in hand, we can project what alternative energy transition pathways
are available and what risks and costs each entails. Specifically, we can
project the respective specific, unmitigated global climate, environmental,
and human rights risks each of these pathways continues to pose. This
means diligence now puts us in a position to compare the relative merits
of each plausible pathway forward.

In principle, each of the different pathways this diligence effort sug-
gests should offer Pareto-optimal strategies. “Pareto optimality” is an ec-
onomics-based argument concerning the fairness of different allocations
of resources.3%* As Nobel Prize-winning economist Amartya Sen puts it,
Pareto optimality describes “a situation in which the utility (or welfare)
of no one can be raised without reducing the utility (or welfare) of some-
one else.”3% This function has been used to discuss intergenerational eq-
uity in the climate change context—thus, “[a]n intergenerational
distribution A is Pareto-superior to intergenerational distribution B if, in
distribution A, one generation is better off and the other is not worse off,

https:]//www.fws.gov/midwest/wind/wildlifeimpacts/index.html [https://perma.cc/44SA-
Q764].

300. See, e.g., Penn, supra note 148.

301. TrANsPORT & ENVIRONMENT, COBALT FROM CoNnGoO: How TO SOURCE 1T BET-
TER 6-7 (2019), https://www.transportenvironment.org/sites/te/files/publications/Co-
balt%20from %20Congo_how %20to%20source %20it%20better_Final.pdf [https://
perma.cc/Z4L2-4A6G].
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304. AMARTYA SEN, DEVELOPMENT As FrReepom 117 (1999) [hereinafter SEN
DEVELOPMENT].

305. Id.
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compared to distribution B.”3% It “is Pareto-optimal if no other distribu-
tion is Pareto-superior to it.”3%7 There is always more than one such
Pareto-optimal distribution available.3%® Any Pareto-superior distribution
realizes efficiency gains compared to a Pareto-inferior distribution. These
gains themselves can be distributed in any number of ways between A
and B.

Pareto’s argument is helpful because energy transition diligence tries to
measure welfare impacts according to different incommensurate metrics,
such as environmental impact, human rights impact, and climate impact.
To understand why the three impacts are incommensurate, consider the
following thought experiment: would killing all human beings help stop
climate change? That would certainly eliminate anthropogenic climate
impacts entirely, but it would violate the right to life.3%® And is the impact
of renewable energy projects on endangered bird species relevant to cli-
mate change impact? Not really, but it matters to environmental law.310

Given that these three impacts are incommensurate, we can apply the
welfare function as a guide. We ask whether we can conceive of a policy
or project structure that would both be economically feasible and in-
crease the realization of one of the three factors without also reducing the
realization of another. If the answer is no, we have reached a Pareto-
optimal solution even if the solution underperforms the requirements of
one of these factors viewed on its own. At a minimum, we know that a
champion of such a policy could credibly submit the policy as the “best
we can do” at the moment. That is, there is no better policy option availa-
ble that gives to Paul but does not take from Peter. Of course, once we
reach that point, the policy discussion turns into a zero-sum game—any
gain we can make in one area will lead to losses in another.3!! We would
trade environmental impact for climate or human rights impact or vice
versa. Once we have reached that point, we cannot devise a better way to
address our problems from a holistic perspective. We must choose one of
the Pareto-optimal options on the table.

The job of due diligence is to provide a reasonable number of such
Pareto-optimal alternatives and to determine the impact of not proceed-
ing with the policy or project at all.312 As with the number of alternatives
due diligence needed to examine in Part 11, due diligence does not need

306. Stephen Marks, Valuing the Future: Intergenerational Discounting, Its Problems,
and a Modest Proposal, 41 Exv’T L. Rep. 10615, 10624 (2011) (emphasis omitted).

307. Id.

308. See id.

309. See IPCC 1.5°C, supra note 1 (discussing anthropogenic climate change); William
J. Aceves, Valuing Life: A Human Rights Perspective on the Calculus of Regulation, 36 L.
& INEQ. 1, 2 (2018) (“The right to life and the corollary right to be free from the arbitrary
deprivation of life constitute the defining human right.”).

310. See, e.g., USFWS, supra note 299.

311. See SEN DEVELOPMENT, supra note 304, at 117.

312. But see Eric A. Posner, Transfer Regulations and Cost-Effectiveness Analysis, 53
Duke L.J. 1067, 1088 (2003) (arguing that NEPA and similar statutes only require disclo-
sure that policy options are not Pareto-optimal and leaving the issue to the political
process).
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to run through every conceivable scenario. But it should at least establish
scenarios that leave climate, environmental, and human rights outcomes
in a reasonable, Pareto-optimal equipoise (say we achieve 50% of what
we would have liked ideally on each scale) and scenarios that maximize
each of these outcomes and project the relative impairment this cause to
others. If we achieve 100% of our climate goal, what environmental and
human rights goals can we still meet? And what environmental and
human rights impacts can we reasonably project to occur in such a scena-
rio? We will discuss in Parts IV and V what limits there are on choosing
one of the alternatives and how this choice must occur to be diligent. Yet,
as a preliminary matter, each of these Pareto-optimal alternatives is, in
most instances, a choice one might diligently make.

C. MONITORING, DISCLOSURE & ADAPTATION

Diligence is not finished once a policy or project is approved. We intui-
tively know that someone hardly shows good judgment if they ignore new
information. We may not fault a person’s judgment for getting on an out-
door ladder to do home repairs when the weather report predicts good
weather. We would seriously doubt their judgment if they stayed on the
ladder in a storm once the weather report had proved inaccurate. Intui-
tively, this means that diligence requires us to monitor what actually hap-
pens and adjust accordingly.3!3

The law bears out this intuitive assessment.>!* Environmental law re-
quires environmental impact monitoring.3!> Similarly, climate law re-
quires that states and non-state actors take stock of the greenhouse gases
they actually emit.3!¢ This data is critical to gaining a detailed understand-
ing of the human climate-change impact.317 States and companies are
gathering more detailed data as part of ongoing diligence efforts.38 Mon-
itoring, in turn, requires transparent disclosure.3!® The same diligence and
disclosure obligations apply in the human rights context.320

ESG regimes, in principle, require companies to monitor and disclose
outcomes to affected stakeholders. For example, oil and gas companies
monitor greenhouse gas emissions to audit their methane reduction com-
mitments.3?! Extractive industry companies use local participants to mon-

313. See SPEDDING, supra note 255, at 188-191.

314. See, e.g., Pulp Mills on River Uruguay (Arg. v. Uru.), Judgment, 2010 1.C.J. 14, 18,
79 (Apr. 20).

315. See, e.g., SaANDs & PEEL, supra note 21, at 657-81.

316. See, e.g., Paris Agreement art. 13(7)(a), adopted Dec. 12, 2015, T.I.LA.S. No. 16-
1104 [hereinafter Paris Agreement]; NEPA-Monitoring, supra note 255.

317. Paris Agreement, supra note 316, art. 14.

318. See GHGRP Reported Data, U.S. ENv’'T PROT. AGENCY, https://www.epa.gov/
ghgreporting/ghgrp-reported-data [https:/perma.cc/4YJA-Q6BX] ; O & Gas CLIMATE
INITIATIVE, supra note 261, at 27.

319. See Paris Agreement, supra note 316, art. 13(7)(a) (requiring disclosure of climate
data).

320. See MONNHEIMER, supra note 39, at 233-36.

321. See O1L & Gas CLIMATE INITIATIVE, supra note 261, at 29-31.
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itor the success of community development agreements intended to
protect and promote human rights outcomes in the communities in which
these companies operate.3?? Diligence thus means we must constantly
gather information, and this information in turn informs future decision-
making.

That being said, broader public ESG disclosures remain a thorny issue.
Such disclosures are helpful for companies to signal their commitment to
sustainable development.3?3 They are also helpful for stakeholders to
measure ESG performance.3?* At the same time, such disclosures pose
legal risks.3>> Once disclosures are made, companies become more vul-
nerable to lawsuits asserting that disclosures were misleading or that the
company had knowledge other than what it disclosed. This legal risk has
led to an increase in disclosures that communicate comparatively little.32¢
More jurisdictions are considering making such disclosures mandatory.327
Similarly, standard-setting bodies are working on providing uniform met-
rics for disclosures that would limit the risk of potential litigation and
further encourage more disclosures.>?® Yet, both movements are still
ongoing.32°

States and companies must act on this data. International environmen-
tal law requires such adaptation as a matter of black letter law.33° By way
of the structure of the Paris Agreement, climate law similarly requires
such adaptation of policies.33! Finally, human rights law also requires that
states adjust their aim to the extent that disclosures indicate an un-
derperformance of diligence.33?> The same is true in the business-and-

322. See Evaristus Oshionobe, Community Development Agreements as Tools for Local
Participation in Natural Resource Projects in Africa, in HumaN RIGHTS IN THE EXTRAC-
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human-rights setting.333

Such action does not require states and companies to fully realize their
original environmental impact or human rights impact goals. As noted
above, diligence is an obligation of conduct, not result.33* We must rea-
sonably implement the measures outlined in a risk mitigation plan.33> If
the effort—the conduct—is appropriate, the failure to achieve results is
not immediately legally relevant.336

An obligation of conduct requires us to use reasonable efforts to adapt
to unanticipated circumstances.33” Such reasonable efforts must maintain
the original risk/reward equilibrium as far as reasonably possible.338 If it
is not possible to rebalance the risks and rewards, a policy or project may
well need to be abandoned as unsafe.33°

This is not the end of the analysis. We need to account for the negative
impacts of abandoning the project or policy itself. Arguably, these im-
pacts may be comparatively worse. One example is heating in Ulaan-
baatar, Mongolia, the coldest capital in the world.34°© Winter temperatures
drop below 20° Fahrenheit.3#! Many of the city’s inhabitants live in tradi-
tional gers off the grid.>*> They use stoves burning raw coal to keep
warm.3*3 The resulting air pollution is a significant health and environ-
mental problem.344 Yet, telling people to endure —20° Fahrenheit without
heat seems more problematic.34*> The Mongolian government took a dif-
ferent approach; it sought to displace raw coal with an alternative
semicoke fuel.34¢ It is unclear whether the policy will displace raw coal as
the alternative fuel is not ideal in its own right,3#” but in a universe of
horrible choices, it is inevitable to do harm. Diligence requires us to try to
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do the least harm—sometimes even unsafe policies and projects cannot
be abandoned.

In the context of energy transition, this problem gets worse. Available
risk mitigation options already underperform ideal outcomes.348 If poli-
cies or projects then underperform even their less-than-ideal goals, im-
pacts are likely to be significant.34° And yet room for adjustment is
limited.3>° This difficulty can only be overcome through active stake-
holder engagement. Such engagement uses transparent disclosures as a
baseline for shared decision-making.3>! Decisions, again, try to find a new
Pareto-optimal balance of achievable outcomes, which the new circum-
stances still permit.3>2

Without this engagement, energy transition policies risk failure. The
Texas winter storms highlight why Texans swiftly reacted to the near-fail-
ure of the power grid. As the Houston Chronicle reports, diesel-operated
backup generators now “fly off the shelves.”3>3 People do not trust their
energy providers or energy regulators—over 40% of respondents in a
February 2021 poll believed Texas utilities and Texas regulators were
“very responsible” for the Texas blackouts.3>* Therefore, they engage in
self-help.3>> This self-help further undermines collective climate ef-
forts.33 Such self-help sets up a tragedy of the commons—an overuse of
shared resources threatens the sustainability of the resource base itself.3>”

To avoid these scenarios, affected people must be consulted early, have
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a stake in collective action,>® and trust collective decision-making.35°
Building trust requires transparent, timely, and full communication.360
And it requires that affected persons accept the policy decisions made on
their behalf—they must believe that these decisions are in the interest of
the whole community.3¢!

Due diligence in energy transition requires states and companies to de-
sign effective consultation and disclosure mechanisms.3%? Diligence re-
quires states and companies to conduct themselves reasonably—and
design reasonable processes to address plausible risks.3¢3 The risk that
energy transition policies and projects underperform environmental and
human rights goals is certainly plausible; variables are many and their
interactions are complex.3%4 This heightens the risk of failure until more
information is known—and can be shared—about the impact of energy
transition policies.3%> Any diligent plan must address this systemic risk.

This means we will need to improve public reporting and local stake-
holder participation in due diligence monitoring. For communication to
work, states and companies must transparently report environmental, cli-
mate, and human rights performance data.>*® And they must do so in a
way that makes these reports easy to compare and assess.3%” Further, lo-
cal participation in adaptation mechanisms, too, must increase.>*® ESG
developments are encouraging. But as of yet, they are insufficient as dis-
closures and local participation in monitoring is not universal.3®® Devel-
opments are headed in that direction.3”® Policymakers can assist in this
development by creating disclosure safe harbors and thus reducing litiga-
tion risk as ESG disclosures, practices, and standards mature.37!

Just as importantly, disclosures are instrumental to the success of future
energy transition policies and projects. The more data we collect, the
more risks become known.372 And the more performance data we have,
the better we can calibrate our response to developments on the ground
in new projects.373 Diligence therefore requires a doubling down on
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transparent reporting obligations. And it requires robust standards and
independent audits of reports.

The law already supports such developments. Diligence is a flexible,
goal-oriented obligation of conduct.374 Knowing that a goal cannot be
efficiently achieved without a new process means we must adopt that pro-
cess or run afoul of diligence obligations.3”> Flexibility, in other words,
supports ambition. As we have seen, state and corporate practice support
this understanding of diligence: both are increasing reporting require-
ments and improving reporting standards. Holistic diligence-based gov-
ernance, therefore, very much appears to work as intended.

IV. REASONABLENESS IN ENERGY TRANSITION
DILIGENCE

Our discussion so far has highlighted that diligence must be reasona-
ble.376 Reasonableness, in turn, was typically a question of proportional-
ity.3”7 Reasonableness and proportionality are flexible standards.3”8 This
flexibility is helpful. But it can also introduce the potential for arbitrari-
ness in decision-making.

The problem is made worse by the fact that we are trying to establish
whether outcomes are proportionate to each other even though we can-
not measure them on the same scale.3’® Human rights, climate, and envi-
ronmental impacts each measure something different.38° They each
respond to different values.38! So how does it make sense to put these
values in proportion to each other?

The first answer to this question is that diligence always occurs in a
specific factual context. I cannot be diligent in the abstract—there must
be something to investigate.382 The different human rights, climate, and
environmental perspectives help to organize how to make sense of con-
crete risks.3®3 They provide a map on which raw data points become intel-
ligible information.384

Helpfully, this concrete context means that it is almost impossible to
find a policy that completely isolates human rights, environmental, or cli-
mate impacts. Different policy options will have impacts across the board
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just by virtue of the complexity of energy systems.>®> For example, the
human rights lens is sensitive to climate and environmental impacts.38¢
We make use of our environment. Degrading that environment, there-
fore, is likely to have a panoply of human rights impacts.3®” These im-
pacts, of course, affect life and health.3®® Air pollution in Ulaanbaatar,
for example, reaches deadly levels, particularly for children.38° But there
are cultural impacts, too: the sky has cultural significance for
Mongolia.3%° Air pollution, therefore, is not just significant from a health
perspective but from a cultural perspective as well. Improving environ-
mental and climate outcomes is therefore likely to register on human
rights scales.3°1

What is reasonable in this context is not a question of abstraction. It is
a question of comparing particular potential risks and outcomes to each
other. And these risk clusters can be compared to each other precisely
because they affect all three of our diligence outcomes at once—human
rights, environment, and climate. We can therefore compare different
paths in this conceptual topography even though each metric on its own is
incommensurable.392

Further, as we assess different policy alternatives, we ask five distinct
questions to assess the proportionality of the choices available to us. First,
we ask if what we propose is actually feasible. Unaffordable diligence
demands are more likely to be unreasonable and disproportionate, all
things being equal.3*3 The financial and technological capabilities of the
parties are a further consideration in this context.3* Tellingly, the re-
quirement to produce detailed environmental impact assessments is trig-
gered only to the extent that there is a cognizable risk of substantial
pollution, i.e., the cost of such assessments is seen as an impediment to
legitimate attempts by states to provide basic services to their
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populations.3%>

Second, we need to determine the relevant affected community en-
gagement and support for proposed energy transition policies and
projects. World leaders like President Biden insist that energy transition
can be a driver of economic growth.3%¢ The reason for this insistence is to
create broader buy-in for energy policies.?*7 Losing support is perilous
for successful energy transition, as the French yellow vest protests have
shown.3?8 Unsurprisingly, leading legal scholars insist that energy transi-
tion remains consistent with economic growth.3%9

Community engagement must look beyond economic growth as a heu-
ristic for community support.*%0 Policies may create growth while nega-
tively affecting the standard of living of a sizeable portion of community
members and vice versa (a large part of the community can actually be
increasingly better off despite flat economic growth).#1 We must there-
fore look beyond mere growth. The impact of policies and projects will
differ from community to community because of the specific social, cul-
tural, and economic context of each community.**> Even understanding
what impacts to measure and what risks might materialize requires an
engagement with affected communities.*%3 Anything short of early, trans-
parent, and full engagement is significantly likely to obstruct policies or
projects before they have left the planning stage, as the Conga project,
for example, has shown.*%*4 The exercise of judgment is only diligent, rea-
sonable, or proportional to the extent it bears such community engage-
ment and support in mind.
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Third, we consider the degree of severe risk that potential policies and
project structures pose to human rights, environmental, and climate con-
cerns.*%> Intuitively, “ultra-hazardous [activities] require a much higher
standard of care.”#% The same logic applies to ordinary activities that are
known to have catastrophic accruing effects (i.e., emission of greenhouse
gases).*97 In all instances in which there is a likelihood of harm, “legal
prudence” may well dictate that a more detailed assessment be done and
risk mitigation be more fully scrutinized.*°® Human rights risks in global
supply chains also could be grouped in this category.4?

Fourth, we ask what impact particular proposed approaches entail for
energy resilience. Energy systems that do not deliver resilient solutions
are likely to lead to stakeholder reactions, as we have seen.4!'9 Such reac-
tions can undermine the climate achievements of policies that were origi-
nally beneficial.#!' Similar energy security concerns are arguably driving
China and India not to divest from coal-fired power plants as quickly as
might otherwise be possible.#!? Plans that underperform on energy resili-
ence therefore run the risk of failure because of stakeholder defection.
Consequently, diligence must bear this dimension in mind. Diligence
must anticipate this risk to be effective.

Fifth, we compare energy transition policies and projects to evolving
best practices.*13 Projects typically require use of the best available tech-
nology at the time of investment in new infrastructure.*4 These best
practices do not just focus on technology. They also focus on human
rights practices, such as community development design and project
structure.*’> Underperforming in best practices requires an explanation
and suggests that conduct may not have been reasonable or
proportionate.416

As diligence is an obligation of conduct and not an obligation of result,
there is no correct outcome in this reasonableness exercise.*!” Even “the
existence of an adverse EIA [does not] place any duty on the proposing
state to refrain from proceeding with a project, although in the final deci-
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sion ‘due account’ must be taken of the findings.”#'® The point is that we
consider specific data points in light of these different metrics to assess
what policy or project we should pursue. In extreme circumstances, the
judgment could well be unreasonable on its face. For example, the use of
forced labor deployed in the perpetration of genocide in any supply chain
is an unacceptable human rights impact—the urgency of energy transition
does not change that.#!° In other circumstances, diligence will show that a
particular policy simply will not make the transition from policy test tubes
to application in reality (just consider the U.S. Metric Conversion Act
and look at road signs to confirm).420

Most instances will not be so extreme. Reasonable minds may differ.
Diligence tells us what data policymakers and executives need to consider
and how they need to approach this information in order to be reasona-
ble. Yet, once they have done so, most any Pareto-optimal energy transi-
tion policy is acceptable subject to the limitations set out in the next
section.*?1

This result is very consistent with the bottom-up governance approach
underlying the current climate regime established in Paris in 2015.422 The
bottom-up approach grants stakeholders significant policy discretion to
chart their own path.#?3 If only one pathway were available, a bottom-up
approach would be meaningless. Instead, we would all need to follow the
same energy and climate trajectory. Inherent in a bottom-up governance
approach is that different policy priorities are consistent with the exercise
of diligent judgment. Some societies may value environmental sus-
tainability more than energy resilience.#*?* They may be willing and able
to absorb the potential negative effect of reduced energy resilience.*?>
Yet other societies may prioritize differently.#?¢ Both choices are dis-
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tinctly diligent, even as they ultimately require fundamentally different
approaches to energy transition and climate governance.

One should not exaggerate the consequences of following a bottom-up
governance approach. As energy transition policies and projects gather
momentum, they will also generate more data. And as they generate
more data, they will make it more likely that successful policy choices will
impact future diligence exercises. Such success stories limit risk and pro-
vide a clearer blueprint for others to follow, which will, in turn, lock in
path dependencies in the same way as the QWERTY keyboard.4?” Other
policies may be better in theory;*?8 the fact that infrastructure has grown
around a different approach is nevertheless going to favor following a
given path.4?°

Similarly, past policy choices will limit what can realistically be done
because each choice has consequences. A policy that underperforms on
climate ambition limits the paths available to avoid climate tipping
points.*30 The path will also narrow to the extent that we have made bets
that did not pay off, even if those bets were reasonable at the outset. But
again, in those instances, diligence would build learning and adaptation
into the decision-making process itself. It would not mandate a result as
such.

Reasonableness, in other words, provides a broad yardstick in the first
instance to allow different actors to make different policy choices. Those
policy choices will be suboptimal given the nature of energy transition
challenges, as discussed in Part II. Yet, this alone should not be a reason
to critique those choices. On the contrary, it should be a reason to ques-
tion how those choices were made and in what context they stand. Once
we learn from this context and the impact of those decisions, decision-
making can adapt and learn appropriately from past experience.

Before we turn to the particular role of human rights, we can already
see a markedly different perspective from a political economy lens.*3! If
energy transition policies are guided by legal principles, we can introduce
greater nuance in our assessments. It is not a matter of finding the single
most efficient path.#32 It is a matter of finding a balance between differ-
ent values we hold dear and different pathways that are available to us
because legal decision-making allows us to make use of more data points
as meaningful information.433 A greater amount of information means, in
the first place, that we see more obstacles. But this greater amount of
information also means there are ultimately a greater number of poten-
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tial paths open to us. Different stakeholders can walk down these differ-
ent paths and thus serve as laboratories for energy transition success.
Once more results are available to us, we can then make better decisions,
all things considered, than had we mandated a single path only from the
get-go. In Professor Ajibola’s words, this room for choice allows societies
to “own the process and . . . the structures in place for their
development.”434

V. THE PRIMACY OF HUMAN RIGHTS & THE RIGHT TO
DEVELOPMENT

So far, we have assumed that all metrics to measure energy transition
impacts were created equal. There is one important caveat. Constitutional
rights and human rights are a distinct first among equals. As I will argue
in this Part, this does not mean that human rights law replaces or other-
wise overrules the other metrics of energy transition diligence. Rather, I
argue that any assessment that would force a reduction in the realization
of human rights in the name of energy transition would have to explain
itself.

This human rights preference is built into the core of the Paris climate
regime. The Paris regime expressly recognizes that “[p]arties should,
when taking action to address climate change, respect, promote and con-
sider their respective obligations on human rights.”#35 It also lists specifi-
cally “the right to health, the rights of indigenous peoples, local
communities, migrants, children, persons with disabilities and people in
vulnerable situations and the right to development, as well as gender
equality, empowerment of women and intergenerational equity.”43® Any
reading of the Paris Agreement and climate mitigation obligations, there-
fore, has the realization of human rights and the right to development as
its object and purpose.

This focus on human rights makes fundamental sense. Energy transi-
tion alters the backbone of international economic cooperation.*37 Such
international economic cooperation can lay claim to legitimacy only if it is
consistent with the value of human dignity.#3® Any fundamental reorgani-
zation of the international economic order, therefore, should only be le-
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gitimate to the extent that it, too, is consistent with human dignity.43° The
object and purpose of human rights law is the protection and promotion
of human dignity.#4° Consequently, human rights should have a central
place in energy transition governance: they must safeguard against vio-
lence to the equal moral worth of any human being for the convenience
of another.

The preference for human rights is not monolithic. Different human
rights can demand very different results. Relevantly, in the energy transi-
tion context, human rights require that states reduce their greenhouse gas
emissions—and thus change their energy infrastructure.44! But just as im-
portantly, human rights also require that states provide appropriate ac-
cess to electricity and energy.**? These two rights arguably are at odds
with each other, at least in the short-term.

The recent German Supreme Court case in Neubauer v. Germany ad-
dressed this particular issue.*** The court ruled that the German govern-
ment was required to increase its energy transition ambition as a matter
of article 20(a) of the German Basic Law. Article 20(a) states that
“[m]indful also of its responsibility towards future generations, the state
shall protect the natural foundations of life and animals by legislation
and, in accordance with law and justice, by executive and judicial action,
all within the framework of the constitutional order.”#44 This provision
reflects the human right to life and a principle of intergenerational
equity.*+

As Matthias Goldmann insightfully noted in an analysis of the decision
shortly after it was promulgated, “[t]he novelty of this case . . . consists in

obligations under the ICESCR and treaty obligations within international trade, finance,
and investment law in TEL”).
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the skillful entanglement of international law and institutions with consti-
tutional law.”#446 As Professor Goldmann pointed out, the Neubauer court
makes three important moves. First, the court “crucially relies on the ex-
pertise provided by the Intergovernmental Panel on Climate Change
(IPCC).”#47 Tt thereby “resuscitates the functionalist hope in interna-
tional institutions as havens of rational discourse, a rare quality in times
of societal polarization, spreading autocracy, mistrust in public institu-
tions, and even state-sponsored misinformation.”##® Second, the Neu-
bauer court “recognizes that the duty of the German government to
protect fundamental rights does not end at its borders, but covers people
abroad, including the group of plaintiffs living in Nepal and Ban-
gladesh.”44° While foreign residents had standing to sue, the Neubauer
court relied on the Paris Agreement as a means to dismiss their suit on
the merits because “the government has met its duties to protect in the
case at hand, particularly by ratifying the 2015 Paris Agreement.”#>° And
finally, the third step meets head on “the counter-majoritarian difficulty”
of confronting “a tragic choice between democracy today” (that is, up-
holding the legislative approach of the German parliament to climate
change mitigation) “and liberty tomorrow” (that is, protecting the right of
the children-plaintiffs in the Neubauer case).*>' Neubauer “finds the im-
possible middle ground and holds the legislature accountable to its own
commitments;” that is, the commitments already subject to legislative ap-
proval of the Paris Agreement.*>?

Importantly, the Neubauer court’s focus was on core liberties, plural.
The Neubauer court allowed that climate change did not pose the kind of
risk that would allow the wholesale displacement of other rights.4>3 In
fact, part of the court’s motivation for its judgment was that greenhouse
gas emission reductions after 2030 might have to be achieved in such a
short timeframe and require such efforts as to threaten basic legally pro-
tected freedoms.*>* The court reasoned that climate change mitigation
could be displaced as a policy imperative to the extent mitigation policies
disproportionately infringe upon other rights—but that “the relative
weight” of non—climate-neutral “exercise[s] of freedom . . . decreases as
climate change” worsens.*>> Notably, the regulation of CO, emissions be-
comes increasingly urgent under Article 20(a) of the Basic Law even
before tipping points are reached because it would be unrealistic to ex-
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pect—quite apart from constitutional concerns—that we tolerate CO,-
emitting conduct without any mitigation and then demand, when tipping
points are imminent, that conduct be immediately carbon neutral.#3¢ In
other words, the impact of energy transition policies should be extended
over the longest time available to reduce the impairment of constitution-
ally protected liberties as the loss of liberty to switch to carbon neutral
conduct is negligible once a carbon neutral infrastructure is widely availa-
ble.4>7 But this requires that we start as soon as possible and be as ambi-
tious as possible as early as possible so as not to impermissibly shift
unconscionable liberty losses to future generations.

The reasoning of the German Constitutional Court is instructive be-
cause it uses a sustainable development lens.*>® It reasons that energy
transition policies must sustainably allow development broadly conceived
to continue unimpeded by today’s policy choices.*>® That is, it should not
impose an undue burden on either today’s economy or the future of chil-
dren.#°0 And it does not allow any offsetting of human rights losses of one
group (persons living after 2030) against the human rights gains of the
current generation.4°!

This is broadly consistent with the right to development as that right is
currently codified in the draft Convention on the Right to Develop-
ment.*%2 Centrally, Article 4 of the draft Convention states that the right
to development is inalienable.4¢3 The right entitles every human person
“to participate in, contribute to and enjoy economic, social, cultural, civil
and political development that is consistent with and based on all other
human rights and fundamental freedoms.”#** Article 4(2) expounds,
“Every human person and all peoples have the right to active, free and
meaningful participation in development and in the fair distribution of
benefits resulting therefrom.”#¢> The Convention further expresses that
“all human and legal persons, peoples, groups[,] and States have the gen-
eral duty under international law to refrain from participating in the vio-
lation of the right to development.”#%¢ Article 22 expressly includes
sustainable development—that is, the ability of future generations to re-
alize their right to development.#%” The reasoning of the German Consti-
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tutional Court in balancing the right to development of respective
generations follows the exact same logic by safeguarding as much of the
right as possible for all, thus, defending the ability of the right.#68

The logic of the German Constitutional Court, as well as the draft Con-
vention on the Right to Development, does not permit trade-offs be-
tween different groups. It requires a proportionate treatment of all
persons and does not permit one to benefit off the back of another.#%”
Energy transition policies in post-industrialized economies must not un-
dermine the right to development of persons in the energy supply chain.
Similarly, policymakers must ensure that energy transition policies them-
selves do not undermine the right to development in industrializing and
natural resource-rich countries. This imposes significant duties of inquiry
and duties of risk mitigation and monitoring on proponents of energy
transition policies. Political economy approaches address either of these
human rights concerns only indirectly.*70

This leaves unanswered what policymakers will need to establish in or-
der to proceed with energy transition policies and projects should their
diligence reveal that energy transition policies do, in fact, impair the right
to development. Logically, policymakers need to establish that a pro-
posed policy represents a reasonable path that least impairs the human
rights of the most affected group. That is, complete inaction itself is in-
consistent with sustainable development because it makes future genera-
tions worse off for suffering the consequences of climate change. But
policymakers also need to establish that there is no reasonable path to
lessen the impact on those whose human rights are most impaired. At its
core, human dignity means that all human beings have equal moral
worth.47! This equal moral worth means that those most impaired would
need to agree in principle that their privation is unavoidable—that is,
they cannot be made better off without placing someone in a worse posi-
tion than they are.47?

This preference for human rights in a holistic diligence approach in-
volving suboptimal outcomes still leaves a significant range of policy op-
tions on the table. It does not subordinate all other concerns to human
rights—it seeks to secure compliance with human rights in energy transi-
tion side by side with other concerns.#”3 Instead, this preference here pro-
vides a safeguard only. It limits policy options that would treat persons
not as ends in themselves but as means to our energy transition success.
We can differ in our judgments on the virtues of particular pathways in
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many respects, but we cannot reasonably differ on this: to actively de-
prive others of their capacity to pursue a good human life in keeping with
their values, desires, hopes, and dreams simply on the basis of geography,
birth, or station must never be a policy option.4’4 A development back-
stop to energy transition diligence achieves at least that much.

VI. CONCLUSION: A DIFFERENT PATH

Where does this leave us? This Article has argued that diligence can
improve on approaches rooted solely in political economy. In particular,
it has argued that values and community autonomy are key drivers for
successful policy. The German Constitutional Court convincingly argues
that energy transition policies must be driven first and foremost by con-
cerns for sustainable development.47> This sustainable development lens
begins and ends with the realization of rights.47¢ It does not look to the
efficiency of energy policy as the end all be all. As Professor Ajibola
powerfully reminded us, even the best technical solution is inconsistent
with sustainable development if communities affected by those solutions
did not own the process that led to their adoption.#’” Inefficient solutions
that reflect our collective values, therefore, are both more sustainable in
their actual social context and support development in the full ethical
sense of the word rather than the narrowly economic sense.

As a practical matter, one key difference between the diligent zero lens
and the political economy lens concerns supply chains. Proposals rooted
in political economy approaches like the IEA Net Zero 2050 report made
supply chain assumptions that do not fully account for human rights con-
cerns. This problem is particularly pressing in the context of the electrifi-
cation of transportation.#’8 Due to the minerals needed for
electrification, supply chains pose significant environmental and human
rights hurdles.4’® Such hurdles can only be overcome with diligent stake-
holder engagement.#®° But engagement takes time to do right, and the
timeframe necessary to prevent a climate disaster might not allow for
that.481 Policymakers and industries, therefore, could reasonably seek an
alternative to electrification.

A natural policy alternative is to rely on hydrogen-powered transporta-
tion as an alternative to electrification. This switch requires smaller,
lighter batteries in vehicles and thus fewer mineral resources,*8? leaving
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us the time to get human rights and environmental diligence right. Hy-
drogen fuel cell vehicles already exist; all they need is infrastructure to
support them.*33 This policy alternative also removes vehicles from the
grid, meaning that generating capacity is available to support other eco-
nomic activities, including the cyber-economy.*®* Japan and Japanese
manufacturers, as well as German policymakers, are currently investing
heavily in this alternative.48>

Another policy alternative that may become more attractive is a re-
engagement with nuclear and small-scale modular nuclear power.*8¢ Cur-
rent proposals like the IEA Net Zero 2050 report allow a reasonably lim-
ited role for nuclear power in the energy mix.*%” Stakeholders may view
the environmental risks of nuclear power differently. Nuclear power is a
carbon neutral and highly resilient form of energy.*®® This is an option
available for policymakers looking to decrease greenhouse gas emissions
while increasing available generating capacity beyond the limitations of
renewable energy (France is an early adopter, China is currently looking
to expand traditional nuclear capabilities, and the United States and the
United Kingdom are increasing small modular reactor investments).*3?
Policymakers who want to avoid the environmental risk of nuclear power
like Germany can follow a different calculus***—perhaps it is no surprise
that these countries tend to be the ones that look to hydrogen as an alter-
native to electrification of transportation.*!

Some other policy alternatives are important because they change the
climate equation from the other end. It is possible to change the carbon
equation without altering the backbone of energy infrastructure. One
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such strategy is to remove CO, emissions from large emission source
points.#°2 This technology is known as Carbon Capture Ultilization and
Storage, or CCUS.493 The technology is currently in scaled experimental
use.*?# If scaled up further, this technology will likely change the carbon
intensity of our existing energy infrastructure.**> Gas-fired power plants
could become almost carbon neutral.#%¢ This, in turn, extends the window
within which we can get energy transition right and provides a smoother,
flatter curve with more opportunity for global adaptation. Policymakers,
supermajors, and leading national oil companies are currently supporting
such kickstarter projects on the Gulf Coast in Texas and Louisiana; on the
Adriatic coast in Italy; in Teesside, United Kingdom; in Edmonton, Ca-
nada; in Rotterdam, the Netherlands; with the Northern Lights/Longship
project in Norway; and with the China North-West hub in mainland
China.*?7

It is possible to take this approach one step further: “Mining” CO, di-
rectly from the air is technologically feasible.**® The technology is known
as direct air capture or DAC.4°° This approach would not reduce emis-
sions, but it would reduce the amount of CO, currently in the atmos-
phere.>% If brought to scale, this technology would allow us to reverse
trendlines and achieve negative emissions.’*! Before achieving negative
emissions, it would allow us to complement emission reductions from en-
ergy infrastructure upgrades with emission reductions from carbon
removal.>??

Both CCUS and direct air capture are expensive technologies.>*3 Both
are at a relatively early stage of development—with CCUS closer to full-
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scale implementation.’** That being said, market mechanisms exist to
transfer the cost of development of these technologies to the private sec-
tor.’%5 Such mechanisms could be further explored. Further, these market
mechanisms could become additional means to provide enforcement
mechanisms for diligence in energy transition planning.

Finally, we have it in our power today to reduce global temperatures
with solar radiation management.>%¢ Such solar radiation management re-
produces and escalates volcanic eruptions.”®” In doing so, it blocks out
sunlight before it enters the atmosphere.>*® By reducing the energy that
enters the atmosphere, we can take warming potential out of the equa-
tion before it even enters.>% As it stands, this technology can be deployed
today at comparatively low costs.310

This technology itself is ultra-hazardous and poses significant environ-
mental risks.>!! Given these risks, it has remained on the outside of main-
stream discussions, though this trend has recently changed. The National
Academies of Science recently urged the U.S. government to study its
use.>12 There is a simple reason for this: a sustainable, equitable energy
transition is likely to require more time than we currently have.>!3 This
means we must consider taking measures that will allow us to hit a pause
button so that we can complete an equitable, sustainable energy transi-
tion in the time needed to do it right. Solar radiation management may be
our best means to do so. But determining whether that is the case will
require additional diligence—diligence it is high time to start.>14

So far, my account of possible alternative energy futures in this Part
has focused on different “whats.” 1 have outlined what policymakers
might do differently if they follow legal diligence as opposed to a political
economy approach. But these different whats are secondary to my argu-
ment. Legal diligence does not offer energy transition policymakers a dif-
ferent what. It offers a different “how.”

The red thread running through Diligent Zero is that how we transition
energy matters. That ~ow is about making decisions premised on our best
possible understanding of facts and of the future consequences of our
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conduct.>’> Diligence requires us to make decisions with eyes wide open
to the risks we must accept.>'¢ Just as importantly, the #ow has also high-
lighted the need for all affected communities to have an equal seat at the
table from beginning to end.’'” Human dignity demands that all have an
active voice in determining their own fate.>'8 It demands that this voice
be taken seriously. Any socioeconomic reform that fails to provide those
affected by reform an active voice or fails to listen to that voice is acting
inconsistently with fundamental human rights.>'® It gets development
wrong.>20

For all to have an active voice in their own fate, we must be empow-
ered to make decisions.>?! Making decisions means choosing, even if the
choice we must ultimately make is utterly clear.>?? That is why alternative
pathways are important and why this section has outlined a few different
whats of energy transition to highlight that the how of energy transition is
still very much a matter of our own moral, political, and economic
agency. Law at its best supports that agency. It provides a meaningful
place for expertise in detailing the likely outcomes of our choices.>?> But
it does not prescribe what choice must be made.>?* No one expert holds
the final card. We, as world society and affected communities within
world society, do.

If we empower world society to make decisions about energy transition
diligently, we have the tools to see it through to success. World society
can, in fact, raise the $100 trillion long-term price tag needed for deep
restructuring of the energy sector to succeed.”?> It can do so because no
one sector need carry the load alone. States, international organizations,
energy companies, mining companies, lenders, and institutional investors
together have the financial wherewithal to meet that goal.>2¢ What is
more, we stand at an unparalleled moment of human ingenuity—an inge-
nuity that now can draw on a global knowledge base with leading scien-
tists hailing not just from the old European Great Powers and the United
States but from recently industrialized powers like the BRIC states and a
new crop of states like Uganda, Indonesia, and beyond.>?” We can mar-
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shal this ingenuity to solve technical problems because the world econ-
omy we have built brims with high tech production centers on every
continent but one.>?® What is missing is the collective will to fully em-
brace our decisions about possible energy futures as our own. This is what
diligent zero adds more than anything else. It provides a pathway to en-
gage and empower all of us to participate in this most vital of tasks: to
rebuild the backbone of our world economy and transform energy sys-
tems into an equitable and sustainable bedrock for global cooperation.
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