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Цp статтp також доступна украwнською мовою тут.

RussiaÐs inYasion of Ukraine has caused massiYe displacement of people, enormous
economic and personal harm, and Zidespread damage to public and priYate propert\.
Foreign States and indiYiduals also haYe suffered damage and loss. The GoYernment of
Ukraine recentl\ e[pressed its intention to cooperate Zith interested Parties to establish
an international commission (Òthe CommissionÓ) to adjudicate claims for compensation
arising out of RussiaÐs actions. Similar to most other claims commissions, the
Commission Zould deriYe its authorit\ from an international agreement concluded
betZeen Ukraine and interested States.

International claims commissions are ëe[ible instruments t\picall\ established to
resolYe mass claims arising from international crises. The\ can proYide a forum for
resolYing a broad arra\ of possible claims under international economic and
humanitarian laZ b\ a diYerse group of injured parties, including States, international
organi]ations, and legal and natural persons. More than 400 international claims
commissions haYe been created in modern times, starting Zith those established in the
1794 Ja\ Treat\ betZeen the United States and Great Britain. Recent (relatiYel\)
successful e[amples include the Iran-United States Claims Tribunal (IUSCT), the United
Nations Compensation Commission (UNCC), and the Eritrea-Ethiopia Claims
Commission (EECC).

International claims commissions are bespoke instruments and can take Yarious forms.
Establishing an international claims commission presents States Zith an arra\ of choices
and constraintsÎlegal, ênancial, diplomatic, and practical. This essa\ addresses the
feasibilit\ and desirabilit\ of creating an international claims commission for Ukraine.



Why States Create International Claims Commissions

International claims commissions are created in e[ceptional circumstances such as after
an armed conëict or international crisis. States ma\ create international claims
commissions to Zork out post-conëict compensation through a mandator\ international
judicial process. The\ ma\ haYe Yarious motiYations for doing so, including obtaining
reparations, proYiding closure, establishing a historical record, and restoring justice and
the rule of laZ. States ma\ establish international claims commissions Zhen deemed
necessar\, feasible, politicall\ useful, and better than the alternatiYes.

States ma\ consider international claims commissions necessar\ to ensuring effectiYe
reparations for loss or damage, particularl\ folloZing large-scale disruptions that
generate mass claims. The IUSCT, for instance, resolYed some 4,700 claims betZeen the
goYernments and nationals of Iran and the United States, aZarding oYer $2.5 billion in
compensation to date. The EECC resolYed 47 numbered claims (31 b\ Eritrea and 16 b\
Ethiopia) aZarding about $163 million to the goYernment of Eritrea and about $174
million to the goYernment of Ethiopia. The UNCC resolYed about 2.7 million claims,
aZarding compensation of $52.4 billion to appro[imatel\ 1.5 million successful
claimants.

States ma\ consider international claims commissions feasible under certain
circumstances, particularl\ Zhen there is mone\ aYailable to pa\ resulting aZards. The
IUSCT, for e[ample, Zas made possible in part because the United States had fro]en
some $12 billion in Iranian assets, a portion of Zhich Zas retained to pa\ IUSCT aZards.
The UNCC similarl\ Zas made possible b\ a Compensation Fund, established b\ the UN
Securit\ Council, that Zas deriYed from a portion of IraqÐs petroleum sales and used to
pa\ successful UNCC claimants.

States ma\ consider international claims commissions politicall\ useful, including to
serYe broader interests in helping restore or maintain international peace and securit\.
The IUSCT, for instance, helped end a protracted hostage crisis and possibl\ aYert a Zar.
The EECC helped tZo States end a blood\ armed conëict. The UNCC helped restore
international peace and securit\ folloZing IraqÐs inYasion and anne[ation of KuZait



Finall\, States ma\ consider international claims commissions better than an\
alternatiYes. E[isting legal mechanisms, such as national courts or ad hoc arbitral
tribunals, ma\ be unaYailable or ill-suited to the task of adjudicating mass, high-Yalue,
and legall\ and factuall\ diYerse claims arising out of ZarÎa point considered further
beloZ.

International Claims Commissions Can Be Flexible and Bespoke

International claims commissions are ëe[ible, bespoke mechanisms that can êt different
situations. The\ are generall\ created b\ a binding international instrument. The UNCC,
for e[ample, Zas created b\ UN Securit\ Council Resolution 687/1991 under Chapter VII
of the UN Charter, Zhich Zas binding on all UN members. Different kinds of negotiated
solutions, hoZeYer, can be enYisaged. The IUSCT, for e[ample, Zas established through
the Claims Settlement Declaration issued b\ the Algerian goYernment (as third-part\
negotiator), Zhich contained legall\ binding commitments to Zhich Iran and the United
States adhered. The EECC Zas created b\ the Algiers Peace Agreement betZeen Eritrea
and Ethiopia and Zitnessed b\ the President of Algeria, the U.S. Secretar\ of State, and
the highest representatiYes of the UN, Organi]ation of African Unit\, and European
Union.

Third States or other international actors might help facilitate an international claims
commissions including through negotiation, mediation, or good ofêces. SeYeral States
and international organi]ations, for e[ample, helped resolYe the Iranian hostage crisis
and create the IUSCT.b The lead U.S. negotiator highlighted the Algerian goYernmentÐs
indispensable role, crediting its foreign minister Zith helping resolYe ÒeYer\ one of the
problems Ze confrontedÓ Zith Iran.

Another important consideration is the identit\ of likel\ claimants. International claims
offer unique ëe[ibilit\ in this regard. bClaimants can include States, natural and juridical
persons, and international organi]ations.b International claims ma\ grant indiYiduals
direct and immediate access to êle their oZn claims, Zithout a State acting on their
behalf. bClaims of indiYiduals can be e[pedited, and compensation can be made directl\
to them. bThe UNCC, for e[ample, prioriti]ed the appro[imatel\ 1.5 million claims of
indiYiduals Zho had ëed KuZait folloZing IraqÐs inYasion oYer larger and more comple[
claims êled b\ States. These smaller indiYidual claims Zere heard through a mass-claims



process, and successful indiYidual claimants receiYed ê[ed, though relatiYel\ modest,
compensation for injuries to themselYes or their families (so-called A, B and C Claims).

As ëe[ible, bespoke instruments, international claims commissions also alloZ for a
greater Yariet\ of claims arising under different legal instruments. bThe êYe-member
EECC heard claims for loss, damage or injur\ b\ one goYernment against the other
goYernment for ÒYiolations of international humanitarian laZ, including the 1949
GeneYa ConYentions, or other Yiolations of international laZ.Ó bThese included claims
related to the treatment of prisoners of Zar, internees and ciYilians, the e[pulsion and
displacement of people from their residences, the legalit\ of certain means and methods
of Zarfare, the treatment of diplomatic premises and personnel, as Zell as the looting,
sei]ure, and unlaZful destruction of priYate propert\. bContract and other priYate claims
can also be included in the jurisdiction of an\ international claims commission. bIn
addition to interstate claims and interpretiYe disputes, the IUSCT heard claims and
counterclaims of U.S. and Iranian nationals arising out of debts, contracts,
e[propriations, or Òother measures affecting propert\ rights.Ó bThe UNCC heard claims b\
the oil sector and other corporate claims for contract and ênancial losses, construction
and engineering, and claims for loss of performance, as Zell as from States for
enYironmental damage to air, soil, and Zater.

Another ke\ and difêcult issue concerns funding. Although eYer\ international claims
commission has Yarious conëict-resolution functions, no international claims
commission bcan be considered entirel\ successful Zithout appropriate funding for
pa\ing aZards. bFor the IUSCT, for e[ample, the General Declaration proYided for the cost
of the tribunal to be shared equall\ and for Iran to place $1 billion in a Securit\ Account
for pa\ing of claims and to keep the account at $500 million until all aZards against Iran
Zere satisêed. bIn the UNCC conte[t, the running cost and the pa\ment of aZards deriYed
from the (highl\ contested) Compensation Fund ênanced b\ a percentage of the Yalue of
IraqÐs petroleum and petroleum-product e[ports, Zhich Zas controlled b\ the UN. Such
mandator\ mechanisms Zere lacking at the EECC and, though the parties agreed to
equall\ split the cost of the EECC, the ênal aZards Zere neYer paid.

An International Claims Commissions for Ukraine



In light of the foregoing considerations, the GoYernment of Ukraine recentl\ endorsed a
proposal for a Commission to secure reparations from Russia for damage caused b\
RussiaÐs unlaZful acts. The Commission could serYe three primar\ purposes: (i)
adjudicating claims for compensation; (ii) preserYing or collecting Russian assets for
pa\ing aZards; and (iii) proYiding a means of enforcing aZards on compensation. To that
end, the international agreement establishing the Commission could proYide the legal
frameZork to alloZ contracting States to transfer blocked assets to a fund from Zhich
compensation Zill be paid. Such an instrument could be ëe[ible, made for a speciêc
purpose, and could ensure a sufêcient degree of international cooperation and
legitimac\.

The Commission could accomplish these goals better than alternatiYe fora for seeking
reparations, namel\ national courts, e[isting international courts and tribunals, and U.N.
bodies. First, recourse to national courts in the êrst instance is either undesirable or
unaYailable. Pursuit of reparation through national courts implicates soYereign
immunit\, an absence of appropriate causes of action, and risks of contradictor\
judgments.

Second, e[isting international adjudicatiYe bodies such as the International Court of
Justice (ICJ), European Court of Human Rights, or priYate arbitral tribunals are not Zell
suited to a compensation program of the si]e and breadth necessar\ to satisf\ the needs
arising from this conëict.

Third, Zorking Zithin e[isting institutional frameZorks of the U.N. Securit\ Council is
limited b\ challenges Zithin the Council, namel\ RussiaÐs Yeto. That said, the General
Assembl\ ma\ pla\ a role. Indeed, the Securit\ Council in Resolution 2623 (2022), giYen
the lack of unanimit\ that preYented it from e[ercising its primar\ responsibilit\ for the
maintenance of peace and securit\, in application of the Uniting for Peace frameZork,
conYened a General Assembl\ emergenc\ session. bThe General Assembl\ responded Zith
a series of resolutions, including the Zidel\ supported Resolution ES-11/1 (2022), Zhich
(i) Òdeplored in the strongest terms the aggression b\ the Russian Federation against
UkraineÓ; (ii) demanded Russia to Òcease its use of force against UkraineÓ as Zell as to
Òimmediatel\, completel\ and unconditionall\ ZithdraZ all of its militar\ forces from
the territor\ of Ukraine Zithin its internationall\ recogni]ed bordersÓ; (iii) condemned



Òall Yiolations of international humanitarian laZ and Yiolations and abuses of human
rights,Ó demanding that parties to the conëict Òfull\ compl\ Zith their obligations under
international humanitarian laZ to spare the ciYilian populationÓ; and (iY) authori]ed the
President of the General Assembl\ to resume the Emergenc\ Special Session upon
request from Member States.

Establishing the Commission

Ukraine and interested States could la\ the groundZork for concluding an international
agreement to establish the Commission. First, the\ could engage directl\ through
diplomatic channels and through a conference conYened to discuss and negotiate the
principles underl\ing an international agreement.

At the same time, Ukraine and its partners could Zork Zithin e[isting international
organi]ations to pass resolutions recogni]ing RussiaÐs breaches of international laZ and
supporting the creation of the Commission.

The International Agreement

An international agreement establishing the Commission could be short, ëe[ible, and
deênite. bThis approach Zould emphasi]e consensus and efêcienc\ oYer draZn-out
negotiations among the contracting States.

a. The ClaimaQWV

The Commission could address claims of States and natural or juridical persons
(regardless of nationalit\) against Russia arising from loss or damage suffered under
international laZ (including international humanitarian laZ, jus ad bellum, and
international economic laZ), as Zell as claims arising from inYestments, contracts,
e[propriations, or other measures affecting propert\ rights.

b. The CRmmiVViRQ

An international agreement could establish a Commission based in part on the models of
the UNCC, the IUSCT and EECC.



The Commission Zould haYe jurisdiction to consider claims of different categories. The
categories could haYe different bases Î for e[ample, the identit\ of the claimant(s)
(Zhether indiYiduals, legal entities, or States); subject-matter of claims (such as those for
personal injur\, economic injur\, or other t\pes of injur\, such as enYironmental harm);
or claims that Zill be adjudicated on a case-b\-case basis Yersus claims that Zill be
adjudicated on a collectiYe/mass claim basis.

Building on the success of the UNCC, each categor\ could be diYided into sub-categories
or classes that Zould haYe Yar\ing priorit\ and procedural rules. For e[ample, certain
claims could be e[pedited and resolYed as mass claims. The frameZork of the
international agreement Zould establish and clarif\ basic procedural rules and due
process rights.

The Commission could also haYe jurisdiction oYer claims of third States and non-
Ukrainian indiYiduals and entities. Accordingl\, the international agreement could make
clear that the CommissionÐs jurisdiction oYer such claims is e[clusiYe or has priorit\.

c. The FXQd

bThe Fund can be ênanced in tZo principal Za\s: (i) assets of Russia and related entities
and indiYiduals that are fro]en/sei]ed b\ States; and/or (ii) direct contributions b\ Russia
and other entities.

The possibilit\ of using fro]en assets bZill be ke\ to giYing the Commission backing and
potentiall\ bringing Russia to the negotiating table. The contracting States could, for
e[ample, commit to ênancing the Fund using fro]en Russian assets.

The international agreement could identif\ other matters related to the Fund that Zill
need resolYing. For instance, the agreement Zould need to address hoZ the Commission
Zill constitute and manage the Fund itself, hoZ it Zill liquidate fro]en assets, and other
operational concerns.

d. EQfRUcemeQW



To the e[tent possible, e[ecution and enforcement of aZards should be made from the
Fund. Insofar as the mone\ in the Fund is sufêcient to satisf\ the aZards issued b\ the
Commission, the aZards should be self e[ecuting Yia direct pa\ments from the Fund.
Additionall\, the international agreement could establish a simpliêed procedure to
proYide an Òon-rampÓ to enforce decisions of other international bodies in connection
Zith RussiaÐs inYasion of Ukraine (e.g., decisions of the ICJ, European Court of Human
Rights, International Criminal Court, or a possible special tribunal for the crime of
aggression).

Should the Fund not haYe sufêcient mone\, successful claimants could potentiall\
enforce the CommissionÐs aZards in courts of the contracting States.

Conclusion

RussiaÐs inYasion of Ukraine engages core principles of international laZ and raises the
specter of mass claims among diYerse parties, Zith man\ possible causes of action,
seeking massiYe amounts of mone\, under man\ different laZs and legal instruments.
E[isting legal mechanisms ma\ be poorl\ equipped for such a monumental task.

It is urgent that Ukraine and its international partners agree upon the best Za\ to hold
Russia accountable for the damage its unlaZful conduct has caused to Ukraine and
Ukrainians, as Zell as to other States and their nationals. Preliminar\ estimates haYe
calculated $60 billion Zorth of ph\sical damage, to sa\ nothing of the human suffering.
While the ênal e[tent of that damage is \et to be determined, Ukraine and its partners
cannot Zait for Russia to conclude its unlaZful acts before enYisaging possible
reparations processes. Rather, the\ should initiate diplomatic talks noZ, thereb\ taking
adYantage of current political support to hold Russia accountable and signaling to Russia
that it Zill pa\ for the harm it continues to cause.

The aXWhoUV ZUiWe XndeU Whe aXVSiceV of Whe InWeUnaWional ClaimV and ReSaUaWionV PUojecW of
ColXmbia LaZ School (ICRP), Zhich iV foUmall\ adYiVing Whe GoYeUnmenW of UkUaine on
TXeVWionV of inWeUnaWional laZ, inclXding on iVVXeV UelaWed Wo inWeUnaWional claimV and
UeSaUaWionV in UelaWion Wo RXVViaÐV aggUeVVion in UkUaine. In Whe coming ZeekV, Whe ICRP Zill
SXbliVh XSdaWeV and deWailV of ne[W VWeSV.
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