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LeaUQ mRUe abRXW

A compendiXm of Whe UniWed SWaWeV-Me[ico-Canada AgreemenW (USMCA) deal iV Veen aW Whe SenaWe bXilding in Me[ico CiW\, Me[ico Ma\ 30, 2019. REUTERS/CarloV JaVVo AcqXire LicenVing RighWV
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April 28, 2023 - The UniWed SWaWeV-Me[ico-Canada AgreemenW ("USMCA") iV conVidered Whe VWrongeVW Wrade agreemenW regarding labor righWV. One of Whe
VigniŮcanW changeV WhaW Whe USMCA adopWed Wo replace iWV old YerVion, Whe 1994 NorWh American Free Trade AgreemenW, ZaV Wo inclXde robXVW labor
proYiVionV VhoZcaVing a neZ commiWmenW Wo enforce and proWecW ZorkerV' righWV.

SpeciŮcall\, Whe USMCA added proYiVionV e[pliciWl\ preYenWing Yiolence againVW ZorkerV and Zorkplace diVcriminaWion, and, moVW noWabl\, prohibiWing imporWV
made ZiWh forced labor. TheVe XnprecedenWed proYiVionV on labor righWV meanW WhaW Whe UniWed SWaWeV, Me[ico, and Canada ("ParWieV") Zere noW onl\ reqXired
Wo enVXre fair labor pracWiceV ZiWhin Wheir reVpecWiYe Wrade indXVWrieV bXW alVo Wo acWiYel\ enacW meaVXreV WhaW ban Whe imporWaWion of goodV prodXced Zholl\ or
in parW ZiWh forced labor.

While Whe UniWed SWaWeV had regXlaWionV banning Whe imporWaWion of goodV made b\ forced labor Zhen Whe USMCA ZaV Xnder negoWiaWionV, Canada and
Me[ico Zere foreign Wo VXch meaVXreV. BXW in Whe end, Whe Whree coXnWrieV agreed Wo adopW a common fronW Wo ŮghW forced labor in Whe USMCA.

Canada did noW Wake long Wo carr\ oXW iWV neZ Wrade pledge, and iW implemenWed a prohibiWion againVW forced labor in compliance ZiWh Whe USMCA Zhen Whe
agreemenW enWered inWo force in 2020. Me[ico, on Whe oWher hand, Wook almoVW Whree \earV, and on March 17, 2023, iW pXbliVhed neZ proYiVionV Wo ban Whe
imporWaWion of forced labor-made goodV inWo Whe coXnWr\.

NoZ WhaW Whe Whree ParWieV are Ůnall\ aligned on Wheir anWi-forced labor regXlaWionV, Whe qXeVWion becomeV: WhaW doeV Wheir alignmenW mean for inWernaWional
Wrade in NorWh America?

OYerYieZ of Whe parWieVŞ forced labor regXlaWor\ efforWV

UniWed SWaWeV

The UniWed SWaWeV haV a decadeV-old regXlaWion banning Whe imporWaWion of goodV prodXced ZiWh forced labor, Whe U.S. Tariff AcW of 1930 (19 U.S.C. i1307)
("Tariff AcW"). SpeciŮcall\, SecWion 307 of Whe Tariff AcW prohibiWV Whe imporWaWion of "[a]ll goodV, ZareV, arWicleV, and merchandiVe mined, prodXced, or
manXfacWXred Zholl\ or in parW in an\ foreign coXnWr\ b\ [Ŧ] forced labor."

DeVpiWe iWV hXmaniWarian aWWribXWeV, Whe Tariff AcW ZaV noW paVVed Wo Xphold hXman righWV bXW Wo proWecW domeVWic prodXcerV from foreign compeWiWion.
Meaning, Zhen prodXcWV Zere deemed Wo be prodXced ZiWh forced labor, Whe\ Zere noW oXWrighW banned and Zere alloZed Wo enWer Xpon VhoZing WhaW no
comparable prodXcW e[iVWV in Whe UniWed SWaWeV WhaW coXld poWenWiall\ be WhreaWened b\ VXch imporWaWion.

AlWhoXgh on Whe bookV, Whe laZ ZaV noW VWricWl\ enforced Vince iWV paVVage, and onl\ XnWil forced labor ZaV e[amined WhroXgh Whe lenV of hXman WrafŮcking
ZaV Whe enforcemenW of Whe Tariff AcW bolVWered. ThXV, for Whe UniWed SWaWeV, increaVed enforcemenW of Whe prohibiWion of forced labor in Wrade for hXmaniWarian
reaVonV became apparenW in 2015, ŮYe \earV before Whe USMCA made VXch efforWV a reqXiremenW.

FaVW forZard Wo Whe \earV Zhen Whe USMCA ZaV Xnder negoWiaWionV Ŝ Whe UniWed SWaWeV legiVlaWorV Zere VimXlWaneoXVl\ negoWiaWing Whe paVVage of an eYen
VWricWer forced labor laZ, Whe U\ghXr Forced Labor PreYenWion AcW ("UFLPA"). The UFLPA ZaV inWrodXced in 2020 bXW did noW gain biparWiVan VXpporW XnWil
being reinWrodXced in 2021.

B\ Whe end of 2021, and b\ Whe Wime Whe USMCA ZaV in effecW, Whe UFLPA ZaV Vigned inWo laZ, making iW an aXWomaWic preVXmpWion WhaW an\ good coming from
China'V Xinjiang region iV deemed prodXced ZiWh forced labor of U\ghXr minoriW\ MXVlimV. ImporWerV can challenge Whe ban of Wheir goodV Xnder Whe UFLPA
bXW onl\ afWer rebXWWing WhiV preVXmpWion, Zhich iV a VigniŮcanWl\ harder VWandard Wo meeW Whan WhaW Xnder Whe Tariff AcW.

Canada

Unlike Whe UniWed SWaWeV, Canada'V legiVlaWiYe efforWV in combaWing forced labor pracWiceV in Wrade aroVe afWer Whe Vigning of Whe USMCA in 2019. In FebrXar\
2020, Canadian parliamenWarianV inWrodXced Bill S-211 (Whe Modern SlaYer\ AcW) Wo "impoVe an obligaWion on cerWain enWiWieV Wo reporW on Whe meaVXreV Waken
Wo preYenW and redXce Whe riVk WhaW forced laboXr or child laboXr iV XVed aW an\ VWep in Whe prodXcWion of goodV in Canada or elVeZhere."

HoZeYer, Whe ban on imporWing goodV made b\ forced labor inWo Canada ZaV inWrodXced on JXl\ 1, 2020, WhroXgh Whe amendmenWV Wo Canada'V CXVWomV Tariff
and Whe SchedXle Wo Whe CXVWomV Tariff ("MemorandXm D9-1-6"). ThiV iV Whe onl\ meaVXre implemenWed in Canada WhaW e[pliciWl\ menWionV Whe coXnWr\'V
obligaWion Xnder Whe USMCA and direcWl\ affecWV Wrade.

While Whe\ Vhare Whe Vame hXmaniWarian goal of eradicaWing forced labor, Whe oWher billV inWrodXced b\ Canadian legiVlaWXreV impoVe reporWing obligaWionV on
priYaWe companieV and reqXire WranVparenc\ in Whe VXppl\ chain bXW haYe no direcW effecW on Whe ůoZ of goodV inWo and oXW of Whe coXnWr\.

Me[ico

Me[ico haV been Xnder Whe VXrYeillance of iWV Wrade allieV Vince Whe USMCA ZenW inWo force becaXVe iW remained Whe VilenW parW\ Zhile all WheVe forced labor
efforWV Zere XnderZa\. Onl\ recenWl\, on March 17, 2023, Me[ico pXbliVhed neZ proYiVionV Wo ban Whe imporWaWion of goodV inWo Whe coXnWr\ prodXced b\ forced
labor, inclXding child labor, Wo implemenW ArWicle 23.6 of Whe USMCA. The neZ proYiVionV Zill enWer inWo force on Ma\ 18, 2023, 90 da\V afWer iWV pXblicaWion in
Whe Federal Ga]eWWe.
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In general, Whe neZ rXleV proYide a blankeW prohibiWion on imporWV inWo Me[ico of goodV prodXced, in Zhole or parW, ZiWh forced labor. SpeciŮcall\, Whe rXleV
VWaWe WhaW all goodV foXnd b\ Whe MiniVWr\ of Labor and Social Welfare ("MLSW") Wo be prodXced ZiWh forced labor Zill be inclXded on a Ůnding liVW WhaW Zill be
pXbliVhed on Whe MLSW'V ZebViWe (noW \eW aYailable), WhXV making Whe imporWaWion of VXch goodV e[pliciWl\ prohibiWed from enWering Me[ico.

AlWhoXgh Whe rXleV are Veen aV a VWep in Whe righW direcWion, one cannoW aYoid poinWing oXW a ke\ feaWXre in iWV We[W WhaW makeV iW XniqXel\ differenW from Whe
laZV cXrrenWl\ in place in Whe UniWed SWaWeV and Canada. SpeciŮcall\, aV noWed aboYe, Zhen an inYeVWigaWion iV iniWiaWed on a prodXcW from a coXnWr\ ZiWh an
inWeragenc\ agreemenW ZiWh Me[ico, MLSW Zill reqXeVW Whe coXnWr\'V aXWhoriWieV Wo Yerif\ ZheWher Whe good ZaV prodXced b\ forced labor. PXW differenWl\, Whe
rXleV alloZ MLSW Wo giYe high deference Wo ZhaWeYer reVolXWion Whe aXWhoriW\ of Whe foreign coXnWr\ ZoXld iVVXe on Whe VXbjecW good.

ThiV feaWXre differV from Whe regXlaWionV XnderZa\ in Whe UniWed SWaWeV and Canada becaXVe Whe appoinWed agenc\ in WhoVe coXnWrieV mXVW independenWl\
condXcW Whe inYeVWigaWion and iVVXe a deWerminaWion baVed on iWV oZn ŮndingV.

BeloZ iV a compariVon of Whe e[iVWing anWi-forced labor legal frameZork of Whe Whree coXnWrieV.

ReXWerV Image AcqXire LicenVing RighWV

WhaW Wo e[pecW from WhiV regXlaWor\ alignmenW in NorWh America?

IW iV clear from Whe efforWV oXWlined aboYe WhaW Whe Whree ParWieV are harmoni]ing Wheir ŮghW againVW forced labor in NorWh America Xnder Whe USMCA. BXW Whe
regXlaWor\ alignmenW iV likel\ Wo be Whe iniWial phaVe. WheWher acWXal and effecWiYe enforcemenW acroVV Whe region Zill occXr iV a qXeVWion \eW Wo be anVZered.

For inVWance, Whe UniWed SWaWeV haV banned Whe imporWaWion of VeYeral goodV made b\ forced labor b\ VpeciŮc companieV. BXW Canada doeV noW Veem Wo WargeW
Whe Vame goodV and companieV, leW alone Me[ico. ThXV, Zhile Vome goodV coXld noW be imporWed inWo Whe UniWed SWaWeV, Whe\ coXld VWill be imporWed inWo
Canada or Me[ico. FXrWhermore, Zhile Whe UniWed SWaWeV haV enacWed comprehenViYe and rigoroXV laZV and allocaWed VXbVWanWial reVoXrceV Wo implemenW
Whem, and Canada iV in Whe proceVV of adopWing addiWional legiVlaWion, iW remainV Wo be Veen hoZ Me[ico prepareV Wo VWarW implemenWing iWV regXlaWionV aV of
Ma\ 2023.
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BXW Whe USMCA reqXireV WhaW ParWieV coordinaWe efforWV for Whe "idenWiŮcaWion and moYemenW of goodV prodXced b\ forced labor." Accordingl\, Whe Wrade
indXVWr\ Zill likel\ ZiWneVV joinW efforWV b\ Whe ParWieV in Whe coming monWhV. For inVWance, in Whe caVe of Me[ico, Xnder iWV neZ rXleV, MLSW coXld iniWiaWe an
inYeVWigaWion e[ ofŮcio and eYenWXall\ impoVe reVWricWionV like WhoVe impoVed b\ Whe UniWed SWaWeV baVed on Whe informaWion e[changed ZiWh CBP. In Canada,
addiWional regXlaWionV on forced labor coXld be approYed Voon.

Therefore, companieV in NorWh America are encoXraged Wo implemenW effecWiYe dXe diligence and Wracing in Wheir VXppl\ chain Wo enVXre compliance ZiWh Whe
releYanW regXlaWion, parWicXlarl\ amid Whe "nearVhoring" phenomenon Wo relocaWe companieV from AVia Wo NorWh America, mainl\ Me[ico and Whe SoXWhern
U.S.

The efforWV oXWlined aboYe Veem Wo Vignal WhaW more inWenVe coordinaWion can be e[pecWed among Whe USMCA ParWieV in Whe ŮghW againVW forced labor.

One iVVXe WhaW coXld poWenWiall\ impacW Whe region iV a recenW reporW b\ ShefŮeld Hallam UniYerViW\ laVW \ear alleging WhaW moVW of Whe global aXWo indXVWr\ iV
WainWed ZiWh forced labor from China'V Xinjiang region. AlWhoXgh iW iV a non-goYernmenWal organi]aWion reporW, legiVlaWorV, and cXVWomV ofŮcialV, VpeciŮcall\ in
Whe UniWed SWaWeV, haYe pXW VigniŮcanW ZeighW on iWV imporWance and are inYeVWigaWing Whe eYidence. "SenaWe Finance CommiWWee Chair W\den E[pandV
InYeVWigaWion of AXWo SXppl\ Chain LinkV Wo Forced Labor in Xinjiang, China," U.S. SenaWe CommiWWee on Finance, March 28, 2023.

If Whe UniWed SWaWeV deWermineV Whe allegaWionV are plaXVible and decideV Wo iVVXe a WRO or deWain goodV Xnder Whe UFLPA, Whe impacW coXld be VigniŮcanW on
Whe oWher WZo USMCA parWnerV, eVpeciall\ becaXVe Whe aXWo indXVWr\ in NorWh America iV highl\ inWegraWed.

OpinionV e[preVVed are WhoVe of Whe aXWhor. The\ do noW reůecW Whe YieZV of ReXWerV NeZV, Zhich, Xnder Whe TrXVW PrincipleV, iV commiWWed Wo inWegriW\, independence, and freedom
from biaV. WeVWlaZ Toda\ iV oZned b\ ThomVon ReXWerV and operaWeV independenWl\ of ReXWerV NeZV.

AUiVWeR LRSe]

AriVWeo Lope] iV a Vpecial legal conVXlWanW Wo Clark Hill PLC from Whe ŮrmŞV WaVhingWon, D.C., and Me[ico
CiW\ ofŮceV. He coXnVelV clienWV on inWernaWional Wrade and inYeVWmenW arbiWraWion maWWerV and can be
reached aW alope]@clarkhill.com.

Sall\ Algha]ali

Sall\ Algha]ali iV an inWernaWional Wrade aVVociaWe in Whe ŮrmŞV WaVhingWon, D.C., ofŮce, VXpporWing
corporaWe and goYernmenW clienWV in Wrade remedieV proceedingV and cXVWomV maWWerV. She can be reached
aW Valgha]ali@clarkhill.com.
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