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Foreword

The concept of legal capacity has long mystified ethicists, lawyers, and
policymakers. Legal capacity may have an abstruse and technical quality, but it is
in fact central to the way we engage in society. It regulates, for example, who can
vote, enter contracts, inherit, marry or form intimate relationships, and make deci-
sions about their own medical treatment. This path-breaking book addresses a long-
hidden problem—the way that legal capacity is bestowed and denied according to a
person’s status and power. Scholars have paid little attention to the reality that some
marginalised groups of people are restricted in how they can participate in political
and social communities via denials of legal capacity. Gender plays a critical role in
these restrictions.

Here, Anna Arstein-Kerslake builds on her impressive work in the field of human
rights and disabilities to investigate a broader field of enquiry. She deftly marshals an
extraordinary range of literature in her journey—including philosophical, legal,
sociological, and psychological writing—as well as drawing on her own experiences
working with civil society and the United Nations. Dr Arstein-Kerslake offers a
historical exploration of the allocation and denial of legal capacity and charts the
engrained patterns of discrimination that developed. But restrictions on legal capac-
ity are not just a historical relic and Dr Arstein-Kerslake highlights the continuing
oppressive treatment of gendered categories of people: women, disabled women,
and gender minorities (especially those who resist binary identities).

The book gives a finely grained account of the international jurisprudence on
legal capacity. It shows how a right to legal capacity emerged from the right to
recognition as a person before the law, first set out in Article 6 of the 1948 Universal
Declaration of Human Rights. This right, often overlooked or misunderstood, was
elaborated in increasing detail in a series of United Nations treaties, culminating in
Article 12 of the 2006 Convention on the Rights of Persons with Disabilities. This
provision presents legal capacity as involving both personhood and agency. It
guarantees the right to legal capacity ‘on an equal basis with others in all aspects
of life” and obliges states to support persons with disabilities so that they can actually
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exercise legal capacity. It also details the need for safeguards to allow the right to be
effectively realised.

Dr Arstein-Kerslake guides the reader through the complex debates around, and
the politics of, Article 12. Some states have resisted giving the provision its full
force, whittling back its scope through ‘interpretative declarations’ made at the time
of ratification. Others have struggled to implement the right because of lack of
experience or deep-seated beliefs about disability.

Dr Arstein-Kerslake skilfully deploys critical social theory along with legal
analysis to illuminate the concept of gender, drawing from feminist, queer, and
disability studies literatures. She shows the power of an intersectional analysis to
uncover the linkages between legal capacity and privilege. The book traverses
images of women’s irrationality, incapacity of persons with disabilities, and the
deviance of gender minorities and tracks the tenacity of these views in modern legal
systems.

Despite the disturbing picture of gender oppression that emerges from Dr Arstein-
Kerslake’s careful research, this book is infused with optimism about the possibility
of change. Dr Arstein-Kerslake argues that legal capacity must be available for
everyone on the basis of equality. She proposes the notion of a ‘continuum of
support’ to respond to people’s differing abilities for decision-making.

This book juggles three significant tasks with aplomb. First, it presents a contex-
tual history of the development of the right to legal capacity. Second, it forges new
ground in scholarly terms, highlighting the role that gender plays in the construction
of personhood and agency. Third, its clear identification of the paths to secure and
sustain the right to legal capacity will be a valuable companion in campaigns for law
reform, and for states that wish to deliver on the promise of the CRPD. Dr Arstein-
Kerslake identifies striking examples of the right in action from Peru, Ireland, the
United Kingdom, and Australia.

Written with clarity and spirit, the book is no dry legal tome. It is engaging and
passionate and makes clear the urgency of addressing legal capacity. This rich book
will guide, challenge, and inspire in equal measure.

Melbourne Law School, Carlton, VIC, Hilary Charlesworth
Australia
October 2020



Preface

The right to legal capacity is a new line of scholarly inquiry. It had been largely
ignored by academics until the 2006 Convention on the Rights of Persons with
Disabilities (CRPD), which provided new detail to the right to legal capacity
(Dhanda 2006; Minkowitz 2006; Dinerstein 2011). The author’s 2017 book, Restor-
ing Voice to People with Cognitive Disabilities (Cambridge University Press), was
the first book published on the topic. She has also published numerous journal
articles on the subject and has been invited to consult with international and domestic
government bodies across the globe (Flynn and Arstein-Kerslake 2014; Arstein-
Kerslake 2015, 2019; Arstein-Kerslake and Flynn 2016, 2017; Arstein-Kerslake and
Black 2020). Over and over again, she has uncovered denials of the right to legal
capacity that are uniquely experienced by women, disabled women, or gender
minorities (Arstein-Kerslake 2015, 2019). To date, there has been no significant
scholarly work in this area. This book fills that gap.

This book examines this new line of scholarly inquiry, the right to legal capacity,
with a focus on the role of gender. It uses human rights law, critical social theory, and
selected domestic law and policy to provide an analysis of how gender influences
denials of the right to legal capacity and what protections are needed to secure the
right. The aim is that the book is both a scholarly analysis and a useful tool for law
reform.

The book draws on the research and knowledge the author has gained as a leader
in the field of legal capacity rights. It builds on her 2017 book and explores the
far-reaching implications of Article 12 of the CRPD. Most jurisdictions are strug-
gling to understand the meaning of Article 12 and to bring their laws into compli-
ance. The author’s 2017 book laid out the history, theoretical underpinnings, and
legal meaning of the right to legal capacity. This book begins to explore the
multitude of practical implications of Article 12 in order to provide guidance for
those struggling jurisdictions. It will focus on gender because some of the most
significant oppression as a result of denials of legal capacity occur on the basis of
gender (Arstein-Kerslake 2019; Cannoot 2019). Women, disabled women, and
gender minorities are suffering from historical and modern denials of their legal

vii
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agency and personhood—the two components of legal capacity (Devereux 2014).
This book reveals these denials and the resulting oppression. It also presents a way
forward. Steps towards the realisation of the right to legal capacity can be achieved
through law, policy, and practice reform. This book presents examples of good
practice in such reform and makes recommendations for further reform to secure the
right to legal capacity for women, disabled women, and gender minorities.

Melbourne, VIC, Australia Anna Arstein-Kerslake
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Chapter 1 ®)
Right to Legal Capacity: Debates and Legal <
Argument

1.1 Introduction

The recognition of an individual’s legal capacity is the recognition of an individual
as a decision-maker. It elevates the individual in the social order. They are
recognised as a legal person and a legal actor and they possess the ability to leverage
legal relationships and change the legal landscape that they are existing within.
Equality requires not only the absence of discrimination but also such means to
navigate our complex social world. In this way, the freedom to make decisions and to
have those decisions respected is core to equality. Women, disabled women, and
gender minorities experience denials of the right to legal capacity at higher rates and
in unique ways. These denials are often due to discrimination and they can result in
women, disabled women, and gender minorities lacking the tools necessary to wield
power and inhabit positions of privilege.

1.1.1 Women, Disabled Women, and Gender Minorities
as Minority Groups

Women, disabled women, and gender minorities are discussed, at times, in this book
as three separate minority groups. They are minority groups because they experience
social marginalisation in various ways as a result of their membership in these
groups. These groups are discussed as separate intentionally in order to acknowledge
that there are unique experiences of decision-making restrictions that individuals
within these groups have experienced that are directly due to their membership in
one of these groups. It is also important to acknowledge that many people may be a
member of more than one of these groups—as well as other additional groups, such
as ethnic or religious minorities. Where possible, I will try to shed light on experi-
ences of people that are subjected to decision-making restrictions and have

© Springer Nature Switzerland AG 2021 1
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2 1 Right to Legal Capacity: Debates and Legal Argument

intersectional identities across multiple groups, because these experiences are also
unique from the experiences of people that only hold membership in one minority
group.

Disabled women, in particular, are always both women and disabled women.
However, I believe it is important to recognise and discuss the distinction between
disabled women and the larger group of women. Disabled women experience
marginalisation in a unique way and at a higher rate than non-disabled women.
Separating the groups may seem to imply that disabled women are a distinct group
from women. However, I discuss the two groups separately to identify the unique
experiences that disabled women have, not to signal that disabled women are not an
integral and inherent part of the larger minority group of women.

Terminology related to sexual and gender minorities is not consistent in academic
literature or elsewhere (Eliason 2014). The term ‘gender minorities’ is used in this
book to refer to individuals who experience and/or express gender as non-binary. I
have chosen this term and other related terms in an effort to use terminology that is
consistent with the queer scholarship and the queer rights movement (Wojcik 1994;
Butler 2004; Spade 2009; Rahman 2014; Spade 2015; Altman and Symons 2016;
Langlois 2017). As used in this book, the term ‘gender minorities’ includes trans-
gender, intersex, transsexual, and other non-binary people. The term ‘transgender’ is
used to refer to people who identify as a different gender from their sex at birth—and
those that are gender nonconforming (Currah 2006; Eliason 2014). The term ‘inter-
sex’ is used to refer to individuals who have sex organs that are gender indeterminate
(Blizzard 2002; Preves 2003; Harper 2007; Karkazis 2008). The term ‘cisgender’ is
used to refer to non-transgender people or individuals who identify with the same
gender as their sex at birth (Cava 2016, p. 1). In this book, ‘gender minorities’ is
differentiated from ‘sexual minorities.” Sexual minorities is used, in this book, to
refer to those whose sexual preference is other than heterosexual. This book primar-
ily discusses gender minorities, as opposed to sexual minorities, because it focuses
on commonalities in experiences of legal capacity barriers and denials on the basis of
gender, not sexual preference—although research in this area is also needed.

1.1.2  Social Model and the Term ‘Disabled Women’

I have chosen to use the terms ‘disabled women’ and ‘disabled people’ to acknowl-
edge the social model of disability. The social model of disability theorises that
disability is created by an individual’s social environment. As such, many scholars
and activists adhering to the social model, prefer the use of terminology that places
the word ‘disabled’ first, in acknowledgement that the individual is disabled by the
environment (Mallett and Slater 2014; Andrews et al. 2019). According to the social
model, an individual with an impairment only becomes disabled when social barriers
are erected that prevent the individual from engaging, on an equal basis, in the social
and physical world (Oliver 2013; Shakespeare 2016). For example, a woman
becomes disabled when she is prevented from attending sexual education courses
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because she has a cognitive impairment. That lack of information—or accessible
information—can disable the women to the point of placing her in sexually abusive
situations because she has not been given the same education as others on the
management of sexual relationships. According to the social model, it is this social
barrier—the lack of accessible information related to sexual education—that dis-
ables the women, not her cognitive impairment. If the woman were to receive the
same sexual education information available to others in a format that was accessible
to her, she may have the tools necessary to prevent sexual abuse—or, at least, be able
to prevent sexual abuse in the same way or to the same capability level as those
without cognitive impairment. In this way, it is the social environment that is
disabling the individual, not her impairment.

This book uses the social model of disability throughout its analyses (Oliver
2013). It considers an individual as disabled when they are not able to participate in
the social and physical world on an equal basis with others. In line with the social
model of disability, the discussions within this book assume that social barriers are
disabling individuals—as opposed to assuming that an individual is disabled due to
their actual or perceived impairment alone (Hughes and Paterson 1997; Traustadottir
2009). In other words, I place the burden of disabling on an unaccommodating social
environment instead of on the individual or their impairment. However, I do not
want to give the impression that the embodied experience of the individual is not
critical to the experience of disability (Shakespeare 2013). For some, it may be solely
the social environment that interacts with their actual or perceived impairment to
create barriers to participation, citizenship, and other areas that cause the individual
to be disabled. For others, they may have bodily experiences of pain, discomfort, or
other physical manifestations of impairment that create barriers to participation,
citizenship, and other areas that cause the individual to be disabled—and changes
in the social environment may not alleviate the situation. This book does not engage
with a full debate or theoretical discussion of the social model—however, I do utilise
the social model as a lens through which to examine law, policy, and practice that
create barriers to legal capacity for women, disabled women, and gender minorities.
In line with the social model, I assume that most of the barriers to legal capacity that
women, disabled women, and gender minorities face are due to unaccommodating
and prejudicial law, policy, and practice. I also assume that where these aspects of
the social environment are reformed appropriately—sometimes necessitating extra
measures to support the unique socio-political position of women, disabled women,
and gender minorities—these groups would be able to enjoy legal capacity on an
equal basis with others.
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1.1.3 Neo-liberal Capitalism, Individual Rights,
and the Importance of Legal Capacity

Many of our neo-liberal capitalist systems have evolved to increasingly incorporate
welfare models and socialist goals which include values of equality and efforts
towards achieving some level of wealth distribution. Nonetheless, the position of
the individual is primary and the individual’s ability to navigate social and legal
relationships plays a significant role in determining that individual’s position in the
social order. For these reasons, the individual’s recognition as a decision-maker and
their freedom and ability to engage in legal decision-making is core to the individ-
ual’s success in our neoliberal capitalist systems. It is the recognition of an individ-
ual’s legal capacity that gives them recognition as a decision-maker and the ability to
have their legal decisions respected and enforced.

There are multitudes of critiques of the neo-liberal capitalist system—however, it
remains the prevailing social structure that we live within in much of the world. As
such, in this book, I am not challenging the neo-liberal capitalist model—instead, I
acknowledge the prevalence of the model and the values that it espouses that
permeate so much of civilization. One of those values is the importance of the
individual in the social order and the importance of individual autonomy and
decision-making power in order to achieve success in such a model. It is this
importance of the individual that has played a prominent role in the development
of individual rights—including human rights law. While I would question many
aspects of neo-liberal capitalist theory, the rights of the individual is one aspect of
neo-liberal capitalist theory that I believe has—perhaps paradoxically—brought
about many positive advances, including the human rights framework. It is impor-
tant to acknowledge, however, that it is likely that human rights law itself will never
have the power to eliminate the inequalities that capitalism creates and perpetuates.
What it may do, is create a framework for establishing a bare minimum level of
equality that is achievable. This would include equality in the right to decision-
making—the right to legal capacity—which, as discussed above, is essential for the
individual to have the tools necessary to navigate the neo-liberal capitalist social
order and to have a chance at elevating their position within that social order.

1.1.4 Right to Legal Capacity of Women, Disabled Women,
and Gender Minorities

Women, disabled women, and gender minorities have suffered denials of their
ability to be decision-makers as well as denials of the recognition and enforcement
of their decisions. This may be one of the most significant contributory factors in the
inequality of individuals within these groups—because, as mentioned above, with-
out the power to make decisions, an individual is significantly disadvantaged in our
current neo-liberal capitalist social order. For this reason, this book delves into the
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history of the denial of decision-making power to these groups. It discusses the
human right to decision-making—the right to legal capacity—and what impact the
realisation of such a right may have on the inequalities experienced by these groups.

Many of the decision-making barriers that women, disabled women, and gender
minorities experience are denials of legal capacity. They experience these denials at
high rates. Historically, women have been denied legal capacity to vote, inherit,
contract and many other areas—many of which continue today. Disabled women
have their legal capacity denied in various ways, including through laws that deny
decision-making on the basis of disability, such as guardianship, mental health laws
and capacity to consent laws. Gender minorities also experience legal capacity
denials in various ways, for example situations where government issued identifi-
cation, such as passports, are required for the exercise of legal capacity but require
gender binary identification. In these situations, it may be impossible or very
dangerous for some gender minorities to acquire or use such identification—
resulting in an inability to exercise legal capacity. In these ways and many others,
disability, gender, and the intersection between the two can result in marginalisation
through legal capacity denial.

One commonality between these groups is that the denial of decision-making and
legal capacity has often resulted from the prejudicial notion that individuals in these
groups lack the appropriate level of rationality or cognitive skills to engage in legal
decision-making. Women have been burdened with the assumption that their bod-
ies—and their reproductive systems, in particular—render them irrational or ‘hys-
terical.” Disabled women are burdened with the vastly overinclusive notion that
disability renders an individual deficient in decision-making skills. Gender minori-
ties are often thought of as suffering from a mental illness that causes their
non-binary gender expression and experiences and may be perceived to be unable
to make rational choices for themselves. In this book, I explore these historical
prejudices against the decision-making skills of individuals in these groups. I also
explore the new interpretation of the human right to legal capacity in the United
Nations Convention on the Rights of Persons with Disabilities (CRPD) that articu-
lates that even if an individual does have difficulty with decision-making, it is not a
justification for the denial of legal capacity (Committee on the Rights of Persons
with Disabilities 2014, p. 3). In this way, I argue that the historical notion of
irrationality of women, disabled women, and gender minorities is inaccurate and
discriminatory. In addition, I argue that it has been incorrectly used as a justification
for the denial of legal capacity.

This book identifies patterns of oppression through legal capacity barriers and
denial in various jurisdictions. It discusses modern law that continues to maintain
such barriers and execute such denials. It also identifies good practice in the
protection of the right to legal capacity from various jurisdictions around the
world. Finally, it begins to explore the ways in which existing law, policy and
practice can be reformed.
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1.1.5 Focus on ‘Global North’

In this book, I will be primarily discussing social and legal structures in the ‘global
north’—including, in particular, the United Kingdom, Ireland, the United States,
Canada, and Australia. However, in places, [ will draw on examples from elsewhere
around the world. The focus on the global north is due to my own interest in legal
and political theory in this region—it is also due to the availability of research in
English on legal systems in this area. A deeper examination of the denial of decision-
making and legal capacity to women, disabled women, and gender minorities in
other regions is also much needed—and I hope it is undertaken at some point in the
near future.

1.1.6 Overview of Chap. 1

In order to begin exploring the role of decision-making denial in the development
and perpetuation of inequality for women, disabled women, and gender minorities, it
is important to first establish how the human right to legal capacity protects decision-
making, where the right comes from, and what exactly it may have the power to
protect. The first chapter of this book explores this—it discusses the origins of the
right to legal capacity through the development of the right to equality before the law
and it then goes on to interpret the right to legal capacity based on human rights
jurisprudence.

The right to legal capacity is not unique to one group. All people have the same
right to legal capacity, regardless of group membership—men, women, disabled
women, refugees, gender minorities, and all other individuals have a right to legal
capacity on an equal basis. This universality is true for all human rights—in general,
no right applies more or differently to one individual or one group of people
(Donnelly 2013). However, the means to achieve realisation of a particular right
can vary greatly between individuals and groups. This variation is due to a number of
factors, including a need to break historical patterns of denial of the right as well as
social marginalisation that may lead to a unique social position for an individual or
group and may require correspondingly unique efforts to ensure that particular rights
can be realised for that person or group.

This chapter explores the foundations of the right to legal capacity and provides
an argument for the modern interpretation of this right in human rights law. This
interpretation is applicable for all peoples right to legal capacity—not only women,
disabled women, or gender minorities. This book begins with this discussion in order
to establish what the right to legal capacity is so that the following chapters of the
book can discuss how that right has been denied to women, disabled women, and
gender minorities as well as the unique solutions that are necessary for the realisation
of the right for these groups.
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This chapter introduces the right to legal capacity found in Article 12 of the
CRPD. It discusses the history of the right, beginning with Article 6 of the Universal
Declaration of Human Rights (UDHR) and Article 16 of the 1966 International
Covenant of Civil and Political Rights (ICCPR) and continuing to Article 12 of the
2006 Convention on the Rights of Persons with Disabilities (CRPD). It draws on the
travaux préparatoires of the CRPD, the documentation of the treaty negotiation, to
discuss the debates during the drafting of Article 12—including the contentious
inclusion of both personhood and agency with the definition of legal capacity
(Dhanda 2006). It then discusses the 2014 General Comment on Article 12 adopted
by the Committee on the Rights of Persons with Disabilities, the United Nations
monitoring body for the CRPD. I draw on my experience drafting the General
Comment in Geneva with the Committee (Arstein-Kerslake and Flynn 2016). The
chapter then explores the resistance to Article 12 (Freeman et al. 2015). It illuminates
the legal arguments as well the ethical debates. The chapter concludes with an
argument supporting the right to legal capacity on an equal basis for all people—
an argument for universal legal capacity (Dhanda 2006). It describes both the
practical and legal basis for this argument and a way forward towards its realisation.

1.2 History of the Right: UDHR to CRPD

The right to legal capacity, at its core, is the right of an individual to make choices for
themselves and for those choices to be recognised by the law and by other legal
entities. It is also the right of the individual to be recognised as a legal entity. It is the
right to be a legal person and a legal agent (McSherry 2012). I will discuss these
concepts more in the following two sections—first, I will lay out the history of this
right within United Nations human rights law.

The right to legal capacity in the CRPD is guaranteed in a provision of the broader
right to equal recognition before the law. It is relevant to note that the CRPD did not
create any new rights—the international bill of human rights contains the negotiated
and agreed upon gamut of universal human rights and all proceeding United Nations
human rights treaties are merely re-enumerations of those core rights in relation to
particular groups or particular circumstances (Kayess and French 2008). The inter-
national bill of human rights includes the non-binding Universal Declaration of
Human Rights (UDHR) as well as the binding International Covenant of Civil and
Political Rights (ICCPR) and the International Covenant of Economic, Social, and
Cultural Rights (ICESCR). Therefore, all rights within the CRPD, including the right
to legal capacity, have ‘parent’ rights within these documents—in other words, they
are all rights that are a part of the rights in those core UN treaties. The parent right of
the right to legal capacity is the right to equal recognition before the law.

Not all scholars agree that the CRPD, in particular, has not created new rights.
Some argue that, although the intention was that the CRPD not create any new
rights—in actuality, it has enumerated some rights in such a way that new rights with
new state obligations have emerged (Kayess and French 2008). The counter
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argument is that these seemingly new rights and state obligations have always
existed—under the ICCPR or ICESCR—they were just never fully explained or
understood until they were included in the CRPD. Regardless, the right to legal
capacity, as enumerated in Article 12 of the CRPD, emanates from the right to equal
recognition before the law, which can be found in the UDHR and the ICCPR.

As I have discussed elsewhere, while the right to legal capacity in Article 12 of
the CRPD, has some novel components, the broader right to equal recognition before
the law has a much longer history (Arstein-Kerslake 2017). The UDHR itself
includes the right to “recognition everywhere as a person before the law” in Article
6. As the UDHR is a non-binding document, the ICCPR and the ICESCR were
adopted—about two decades later—to create binding documents that enshrine the
rights with the UDHR as part of the emerging legally binding international human
rights law. Two documents were created, instead of one, in part due to the political
climate at the time—the 1960s were rife with tension between capitalist and com-
munist systems. In particular, the cold war tensions between the United States and
the Soviet Union led to a desire to separate civil and political rights from economic,
social, and cultural rights. Capitalist countries in Europe and North America advo-
cated strongly for the prominence of civil and political rights. Their political cultures
dictated that civil and political rights are individual rights that must take precedence
over economic, social, and cultural rights, which are perceived as more community
centred rights. As a result, the ICCPR was created and includes the requirement that
state parties to the covenant take immediate steps to realise the rights with the
document. The right to equal recognition before the law was made legally binding
by Article 16 of the ICCPR, which states, “Everyone shall have the right to
recognition everywhere as a person before the law.” The right to equal recognition
before the law is a civil and political right and has the accompanying weight and
privileges granted this group of rights.

Civil and political rights are viewed as rights that immediately attach to the
individual upon a state’s ratification of the ICCPR or any other treaty that includes
civil and political rights. As such, they are immediately adjudicable. Conversely, the
rights within the ICESCR are only subject to progressive implementation and they
are not viewed as immediately adjudicable—they do not attach to the individual
upon a state’s ratification of a relevant treat. This separation between civil and
political and social, economic, and cultural rights is controversial in modern
human rights law. Many argue that it is a false distinction and that the rights are
all interwoven and interdependent (Whelan 2006). Nonetheless, civil and political
rights continue to have more strength in international human rights law and are often
given greater consideration by domestic governments (Alston and Quinn 1987,
pp. 158-160).

Legal capacity is also a civil and political right, in part, because its parent right is
the right to equal recognition before the law in the ICCPR. This gives the right to
legal capacity the strength of immediate realisation. It attaches immediately to the
individual upon ratification of a relevant treaty, the individual can—in theory—seek
adjudication immediately if they feel the right is being denied, and the state party to
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the treaty must take immediate steps to realise the right for all individuals under its
jurisdiction.

Legal capacity did not emerge for the first time in the CRPD. It first appeared
explicitly in a United Nations human rights instrument in the Convention Against the
Elimination of Discrimination Against Women (CEDAW). The right to legal capac-
ity was first included as part of the right to equal recognition before the law in Article
15(1 & 2) of CEDAW, which states, “1. States Parties shall accord to women
equality with men before the law. 2. States Parties shall accord to women ... a
legal capacity identical to that of men and the same opportunities to exercise that
capacity.” The CRPD then solidified the right to legal capacity as an element of the
right to equal recognition before the law in Article 12, which is titled “Equal
recognition before the law,” and the first two provisions state, “1. States Parties
reaffirm that persons with disabilities have the right to recognition everywhere as
persons before the law. 2. States Parties shall recognize that persons with disabilities
enjoy legal capacity on an equal basis with others in all aspects of life.” Therefore,
this book argues that although the right to legal capacity was not mentioned in the
UDHR, further iterations of the right to equal recognition before the law in CEDAW
and the CRPD establish the right to legal capacity as falling within the right to equal
recognition before the law.

While there are separate instruments that discuss human rights in relation to
particular groups—such as CEDAW and the CRPD—these instruments are not
discussing rights that only apply to those groups. Instead, they are discussing rights
that are universal and they are applying those rights to the particular situations of the
relevant groups in an effort to create clarity in how those rights can be realised for
these unique groups. On this basis, this book analyses the right to legal capacity and
the right to equal recognition before the law as universal human rights that apply to
all people.

Article 12 of the CRPD goes into more detail than any prior United Nations
human rights instrument. It explicitly lists legal capacity as a right underneath the
heading of the right to equal recognition before the law. Building on Article 16 of
CEDAV, it solidifies that the right to legal capacity includes both static (person-
hood) and active (legal agency) elements because paragraph 5 of Article 12 explicitly
lists actions that require legal agency as actions that states parties must ensure on an
equal basis for disabled people—for example: inheriting property, controlling finan-
cial affairs, access to bank loans and credit, as well as the right to not be arbitrarily
deprived of property.

In addition, paragraph 3 requires that states parties provide access to support for
the exercise of legal capacity. This requirement establishes that the right to legal
capacity includes an active element of exercising legal capacity. It is also the first
time that a United Nations human rights instrument explicitly stated that states have
an obligation to not merely recognise legal capacity but also ensure that support is
provided for the exercise of legal capacity—this is significant because it recognises
that autonomy—including legal autonomy—does not necessarily need to be
exercised independently. Instead, it opens the door for an individual to have their
legal capacity recognised—to be recognised as a legal person and legal agent—even
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when they require assistance to exercise their legal capacity. The significance of this
will be explored later in this book.

Essentially, Article 12 fosters individual autonomy while also recognising the
inherent interconnectedness of all individuals and the possibility that an individual
may exercise their legal personhood and legal agency in collaboration with other
individuals. It is a direct challenge to liberal political theory that advocates for
individual liberty and freedom for autonomous decision-making. It embraces the
importance of individual liberty—however, it revolutionises the concept by opening
the door to the possibility of exercising individual liberty and autonomy via a
collective—multiple people supporting an individual to express her will and prefer-
ence, make legal decisions, and have those decisions enforced by law.

These revolutions in Article 12 evolved from CEDAW and the previous history
of the right to equal recognition before the law that had been developing since the
Universal Declaration of Human Rights in 1948. However, Article 12 has elucidated
the right to legal capacity in a manner that challenges many aspects of modern legal
systems and provides a revolutionary new perspective on what a legal person is and
how their legal agency must be protected. These advances were not easily come by
for the CRPD. In fact, Article 12 was one of the most contentious articles of the
CRPD and its drafting engendered significant debate.

1.3 Debates in the Drafting of Article 12 CRPD

Amongst legal capacity scholars, the debates during the drafting of Article 12 have
taken on a legendary status. During the drafting there was significant contention
regarding the meaning of ‘legal capacity’ (Dhanda 2006). Some argued that the right
to legal capacity includes only the right to be a person before the law. Others argued
that the right to legal capacity is virtually meaningless if it only includes the right to
be a person before the law. They argued that the right to legal capacity must include
both the right to be a person before the law and the right to be a legal agent—to take
actions that have legal consequences and will be enforced as such. They argued that
if the right to legal capacity only includes the right to be a person before the law, then
individuals with disability could be formerly recognised as persons before the law,
but may have no power to act because their legal agency is not recognised. For
example, in some systems, a person can have their legal personhood fully
recognised, yet may have their legal agency removed from them and placed in the
hand of another person or a court by virtue of a guardianship or other type of
interdiction. If the right to legal capacity only includes the right to legal personhood,
then such laws would be permitted and disabled people could have their legal
capacity to act removed without it implicating the human rights regime—without
it amounting to a human rights violation.

These debates took on legendary status because they are a microcosm of the
larger debates around the rights of disabled people—are disabled people due the
same rights and responsibilities as others, or are they due a different, limited, gamut
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of rights? Are there times that disabled people do not hold the same responsibilities
as others specifically due to the existence of disability? Disability rights activists and
human rights scholars, like myself, argue that disabled people must be entitled to the
full gamut of human rights and they must enjoy those rights on an equal basis with
others. In other words, disabled people are entitled to the same rights and responsi-
bilities as others. On the other side of the argument, are those that argue that disabled
people are not entitled to the same rights and responsibilities as others. The argument
is that there are times that a person with disability should not be held responsible for
their actions because the existence of disability excuses an individual from respon-
sibility for certain actions. In addition, they argue that disabled people must be
protected more than people without disability. As such, disabled people are not
entitled to rights in relation to autonomy, in particular, on an equal basis with others.
Instead, where a person with disability would like to exercise autonomy in such a
way that would jeopardise their health or life—or possibly other rights—then they
should be protected from themselves and they should be prevented from exercising
such autonomy—the right to health or other right should take precedence.

Interestingly, it is rare that the debates are explicitly framed in this way. Instead,
there are often activists and human rights scholars arguing for equal rights and
responsibilities for disabled people and those on the other side of the argument are
much less explicit. Instead, they often, seemingly innocuously, argue—using ‘hard
case’ scenarios—that there is a moral responsibility to not leave disabled people to
be harmed or disadvantaged by their own decisions or those of others. Yet, those
without disabilities are free to make good or bad decisions and are much more
commonly perceived to have the right to do so free from intervention. The com-
mon—almost generalised and popular—belief is that disabled people need to be
protected to a higher degree than others.

The emphasis on protection over autonomy becomes particularly poignant when
gender is added to the equation. Women have, similarly, historically been perceived
as lacking decision-making skills equivalent to that of men. They have also been
perceived as needing more protection than others—men, in particular. Historically,
fathers or husbands were given decision-making power over women’s lives—often
with the argument that it was for their own good. In addition, women did not have
the same rights and responsibilities in public life as men. For example, they were—
and in some cases still are—treated differently in criminal law (Feinman 1994;
Naffine 2019); they did not have the right to vote or the responsibility to be
politically active (Rokkan 1961; Firebaugh and Chen 1995; Coffé and Bolzendahl
2010); and they didn’t—and in some places still don’t—have the same right to
inheritance as male heirs (Richardson 2004; Bennett et al. 2006; Ezer 2006; Htun
and Weldon 2011; Demirguc-Kunt et al. 2013). Gender minorities, similarly, have
been perceived as lacking sufficient decision-making skills to make decisions for
themselves—such as their own gender identity. Many gender minorities—transgen-
der people, in particular—have been pathologized as having a mental health problem
and have had their right to make decisions—particularly medical decisions—
removed from them (Butler 2004; Spade 2015). Where disability intersects with
gender—for example, women with disability and gender minorities with disability—
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there are multiple layers of historical denials of autonomy. It is, perhaps, not
surprising then that CEDAW and the CRPD are the two international human rights
instruments in which activists fought hard to get the right to legal capacity included.

In the CRPD debates, these underlying beliefs regarding the need for disabled
people, in particular, to be protected led to protracted arguments against legal
capacity including the right to act—legal agency. The argument was that disabled
people could be respected as legal persons on an equal basis, but there were times in
which disabled people needed to have their legal agency denied in order to protect
them from their own decisions or from the influence of others. There was a desire to
ensure that regimes that remove decision-making power from disabled people could
be maintained—for example, guardianship, interdiction, conservatorship, and others
(Dhanda 2006). To achieve this, during the drafting of Article 12, certain state
delegations argued to include a footnote to the text of Article 12 that specified that
legal capacity only included the right to be a person before the law and it did not
include a right to be an actor before the law.

Fortunately, the debates did not result in a footnote being added to Article 12.
However, the text of Article 12 does also not explicitly include the definition of the
right to legal capacity as including the right to be a person before the law and an actor
before the law. It does include multiple mentions of protections that require the right
to legal capacity to include the right to legal agency. For example, Article 12
(5) includes “the equal right of persons with disability to own or inherit property,
to control their own financial affairs and to have equal access to bank loans,
mortgages and other forms of financial credit, and shall ensure that persons with
disabilities are not arbitrarily deprived of their property.” These all require a recog-
nition of legal agency—not just legal personhood.

In this way, it can be implied from the text of Article 12 that the right to legal
capacity includes both personhood and agency. This can also be implied from the
text of Article 16 of CEDAW because it states that women must be accorded “a legal
capacity identical to that of men and the same opportunities to exercise that capacity.
In particular, they shall give women equal rights to conclude contracts and to
administer property and shall treat them equally in all stages of procedure in courts
and tribunals.” In this way, the text of Article 12 of the CRPD and Article 16 of
CEDAW can be viewed as providing revolutionary clarity in ensuring that the right
to legal agency is protected within the right to legal capacity for disabled people and
women. This is in recognition of—and an effort to provide a tool to combat—the
historical and ongoing denial of decision-making to these groups—often under the
argument of providing protection to these groups, as was argued by some during the
drafting of Article 12 of the CRPD (Dhanda 2006, pp. 442-443).

These areas of contention have been, in some parts, further clarified by the first
general comment adopted by the UN CRPD Committee. I was fortunate to work
with the Committee in interpreting Article 12 and drafting the general comment to
reflect that interpretation (Arstein-Kerslake and Flynn 2016).



1.4 General Comment No. 1: UN CRPD Committee’s Interpretation of Legal Capacity 13

1.4 General Comment No. 1: UN CRPD Committee’s
Interpretation of Legal Capacity

A general comment is an interpretation of international human rights law provided
by a United Nations body. The procedure for the creation and adoption of general
comments varies—however, it generally is a document created by a member or
working group of a human rights body that is then presented to that body with an
opportunity for amendments and additions. If there is sufficient support for the
general comment within the human rights body, the body will adopt the general
comment and it will become a part of the jurisprudence of that human rights body.
General comments are regarded as an authoritative interpretation of international
human rights law. They are not binding on states parties because they are not
negotiated and agreed upon by states parties. The nature of international human
rights law is such that—in general—states are only bound by instruments that they
agree to be bound by and whose text they have had the opportunity to negotiate.

In 2013, myself and Professor Eiliondir Flynn were invited to be involved in the
drafting of a general comment on the right to equal recognition before the law.
Professor Theresia Degener, the German Member and Vice Chair of the CRPD
Committee at the time, was chairing the working group on the general comment and
she invited us to come to Geneva when the Committee was in session. She invited us
to bring a draft general comment and to support the working group to develop the
comment and ultimately, to support the entire Committee in the adoption of the
comment (Arstein-Kerslake and Flynn 2016).

Key elements of the general comment are: that it solidifies legal capacity as
including personhood and agencys; it states that legal capacity should not be denied
on the basis of mental capacity; it establishes substituted decision-making as imper-
missible under Article 12 and provides a definition of what qualifies as substituted
decision-making; it also provides a list of necessary elements for systems of support
for the exercise of legal capacity (Committee on the Rights of Persons with Disabil-
ities 2014). The general comment has been met with some resistance from scholars
and practitioners (Freeman et al. 2015). Most of the resistance comes from those
working in the field of psychiatry—either as a scholar or practitioner. The concepts
in the general comment were not new—they had all been written about elsewhere
before they were included in the general comment (Dhanda 2006; Minkowitz 2006;
McSherry 2012; Flynn and Arstein-Kerslake 2014b). However, the general com-
ment gave these concepts a new standing and a new level of influence. Those that are
resistant to these ideas have been resistant to the new higher level of influence that
the general comment gave these ideas. This resistance is discussed more below—the
reason that I have raised it here is that I want to be upfront about critiques of the
general comment. I also want to highlight the source of the resistance and provide an
explanation that will hopefully provide a greater depth of understanding for these
key elements of the general comment, which are also some of the most controversial
elements.



14 1 Right to Legal Capacity: Debates and Legal Argument

1.4.1 Solidification of Legal Capacity as Including
Personhood and Agency

As discussed previously, there was debate during the drafting of Article 12 regarding
whether legal capacity includes both legal personhood and legal agency or whether it
only includes legal personhood. As discussed above, disability activists were
strongly opposed to legal capacity only including legal personhood and they lobbied
strongly for the inclusion of both legal personhood and legal agency (Dhanda 2006).
Although the negotiated text does not explicitly state that legal capacity includes
both legal personhood and legal agency, it does include elements—such as equality
in financial affairs, which are guaranteed in Article 12(5)—that implicitly indicate
that legal agency is included as part of legal capacity because legal agency is
required for equality in such areas. The General Comment explicitly states that
“Legal capacity is the ability to hold rights and duties (legal standing) and to exercise
those rights and duties (legal agency)” (Committee on the Rights of Persons with
Disabilities 2014, p. 3).

1.4.2 Legal Capacity Should Not Be Denied on the Basis
of Mental Capacity

Legal capacity is often conflated with mental capacity. Legal capacity is often denied
to individuals that are not deemed to have sufficient mental capacity (Committee on
the Rights of Persons with Disabilities 2014; Arstein-Kerslake 2017). However, the
interpretation of Article 12 in the General Comment solidifies that legal capacity is a
distinct concept from mental capacity in the context of international human rights
law (Committee on the Rights of Persons with Disabilities 2014, p. 3; Arstein-
Kerslake and Flynn 2016; Arstein-Kerslake 2017). This definition of legal capacity
refers only to the recognition of legal personhood and agency. It does not refer to an
individual’s decision-making skills in relation to the exercise of legal capacity—it
does not refer to an individual’s mental capacity. This definition of legal capacity is
commonly utilised across legal disciplines and is particularly evident when legal
capacity is discussed in the context of non-human entities, such as corporations,
animals, and the environment (Epstein 2002; Blair 2013; O’Donnell and Talbot-
Jones 2018). These entities may have their legal capacity recognised but may not
have the ability to independently engage in decision-making to exercise such legal
capacity. In this way, mental capacity only relates to legal capacity in that where
mental capacity is lacking there may be a need for additional support in the exercise
of legal capacity or a third party to exercise legal capacity on behalf of the individual
or entity (Flynn and Arstein-Kerslake 2014a, b).
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1.4.3 Definition of Substituted Decision-Making

The General Comment defines substituted decision-making as any system in which
the individual’s legal capacity is denied, an outside decision-maker is appointed
against the will of the individual, and that decision-maker makes decisions in the
‘best interests’ of the individual without an obligation to uphold the will and
preference of the individual (Committee on the Rights of Persons with Disabilities
2014, p. 6). A denial of legal capacity occurs when an individual is either not
respected as a person before the law or is not permitted to exercise legal agency.
An outside decision-maker is anyone that is not the individual themselves. An
appointment occurs against the will of the individual when the individual is
expressing that they do not want an outside decision-maker and such an appointment
is made regardless. Best interests decision-making occurs where the outside
decision-maker is empowered to make whatever decision she or he believes would
be in the best interests of the individual. A system is incompliant with Article 12 if it
denies legal capacity and appoints an outside decision-maker against the will of the
individual and permits that decision-maker to use a best interest paradigm (Com-
mittee on the Rights of Persons with Disabilities 2014, p. 6).

There has been continued misinterpretation of what constitutes impermissible
substituted decision-making under Article 12. There are situations in which someone
else needs to make a legal decision on behalf of another person, for example where
the will and preference of the individual cannot be ascertained. The demand to
replace substituted decision-making regimes with support paradigms leaves room
for such decisions. If it did not, it would be unworkable and impractical. The need for
such decision-making may occur in anyone’s life and the law must provide a
response for when that situation arises. According to the General Comment, Article
12 merely requires that when the situation arises, the law’s response does not amount
to ‘substituted decision-making,” as defined by the General Comment (Committee
on the Rights of Persons with Disabilities 2014, p. 6). This disallows many pieces of
legislation and practices that currently exist, including much of mental health law.
However, it does not disallow all decisions that are made on behalf of another
person. Instead, it demands that the law responds differently to such situations. It
demands that the law respect the right to legal capacity of all on and equal basis and
implement a paradigm of support.

1.4.4 Elements of Support for the Exercise of Legal Capacity

The guidelines provided in the General Comment on the implementation of a support
paradigm for the exercise of legal capacity are as follows:
(a) Supported decision-making must be available to all. A person’s level of support needs,

especially where these are high, should not be a barrier to obtaining support in decision-
making;
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(b) All forms of support in the exercise of legal capacity, including more intensive forms of
support, must be based on the will and preference of the person, not on what is perceived
as being in his or her objective best interests;

(c) A person’s mode of communication must not be a barrier to obtaining support in
decision-making, even where this communication is non-conventional, or understood
by very few people;

(d) Legal recognition of the support person(s) formally chosen by a person must be available
and accessible, and States have an obligation to facilitate the creation of support,
particularly for people who are isolated and may not have access to naturally occurring
support in the community. This must include a mechanism for third parties to verify the
identity of a support person as well as a mechanism for third parties to challenge the
action of a support person if they believe that the support person is not acting in
accordance with the will and preferences of the person concerned;

(e) In order to comply with the requirement, set out in article 12, paragraph 3, of the
Convention, for States parties to take measures to “provide access” to the support
required, States parties must ensure that support is available at nominal or no cost to
persons with disabilities and that lack of financial resources is not a barrier to accessing
support in the exercise of legal capacity;

(f) Support in decision-making must not be used as justification for limiting other funda-
mental rights of persons with disabilities, especially the right to vote, the right to marry,
or establish a civil partnership, and found a family, reproductive rights, parental rights,
the right to give consent for intimate relationships and medical treatment, and the right to
liberty;

(g) The person must have the right to refuse support and terminate or change the support
relationship at any time;

(h) Safeguards must be set up for all processes relating to legal capacity and support in
exercising legal capacity. The goal of safeguards is to ensure that the person’s will and
preferences are respected.

(1) The provision of support to exercise legal capacity should not hinge on mental capacity
assessments; new, non-discriminatory indicators of support needs are required in the
provision of support to exercise legal capacity (Committee on the Rights of Persons with
Disabilities 2014, p. 7).

The primary goal of these guidelines is to ensure that the rights, will and
preferences of individuals using support for the exercise of legal capacity are
protected. This means that the will and preferences of the individual must be central
to any system related to the exercise of legal capacity. It also means that such a
system must include safeguards to protect the full gamut of rights, including rights to
autonomy—for example, Articles 12 and 19(a) (choice of residence) of the CRPD—
and rights to health and physical integrity—for example, Articles 17 (bodily integ-
rity) and 25 (health) of the CRPD.

1.4.4.1 Application of the Guidelines for Support Beyond Disabled
People

The General Comment gave these new guidelines on support for the exercise of legal
capacity because the denial of decision-making power to disabled people is a
pervasive and harmful form of discrimination. This also may be significant for
people beyond disabled people—because there are many forms of marginalization
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that have resulted in a need for support for the exercise of legal capacity either
because individuals may be newly free to exercise legal agency and may need
assistance in doing so or because our socio-legal systems are often ill suited for
the needs of minority group members such as women, disabled women, and gender
minorities.

This interpretation of Article 12 recognizes that every person has a will, desires,
and needs and that every person is capable of making choices accordingly. Any
arguments—historical or modern—that women, disabled women, or gender minor-
ities are not sufficiently cognitively developed or stable to hold and exercise legal
capacity become meaningless because, even if there was an element of truth of those
arguments, this interpretation of Article 12 indicates that the appropriate response is
to provide support for the exercise of legal capacity—not to deny legal capacity.

Not every person is able to express their choices in ways that are conventionally
accepted communication. Some people communicate through words, others through
signs, others through writing, and others through simple smiles. Conventional
communication—Ilegal communication in particular—is dominated by white, able-
bodied, cisgender male notions of communication. It favors one independent indi-
vidual speaking—in written or verbal form—to one or more other independent
individuals. For women, disabled women, and gender minorities, communica-
tion—including legal communication—may look different. Some studies show
that women are more likely to use nonverbal communication—such as smiling
and nodding their heads (Helweg-Larsen et al. 2004). There is also evidence that
they are more likely to listen rather than interrupt another speaker (Nohara 1992;
Briton and Hall 1995). They are also more frequently interrupted, in some studies,
than their male counterparts (Patton and Smith 2017). Still other studies show that
differential intonation in female speech has an impact on communication (Hancock
et al. 2014). Feminist theory also posits that women make decisions collectively and
in relation to others—and research has supported this claim (Kirtley and Weaver
1999; Mackenzie and Stoljar 2000). Disabled women may have additional differ-
ences in communication styles—due either to an impairment that affects communi-
cation or to intersecting forms of marginalization that impact the individual’s
patterns of communication. Gender minorities may be impacted in similar ways
and their communication methods may be similarly impacted by ongoing marginal-
ization. In addition, gender expression can have a significant on a person’s commu-
nication—for example, seeking to take on female intonation may mean that the
individual also takes on the potential for social bias and prejudice against female
intonation (Hancock et al. 2014). When a person communicates with the world in
unconventional ways—or ways that do not fit with the dominant, white, able-bodied,
cisgender male social and legal systems—others may not recognize their communi-
cation or may not give as much weight to their communicated decisions.

In the interpretation of Article 12 in the General Comment, whichever way an
individual communicates, conventional or not, Article 12 requires that their legal
decisions not be ignored. As can be seen in the guidelines listed above, the support
paradigm is a system in which people work together to understand an individual’s
desires and choices and then provide the means for that person to exercise legal
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capacity and live life in the way they choose as opposed to a way imposed by
someone else’s decision made on her or his behalf (Arstein-Kerslake and Flynn
2016). It was written in the context of disability—where communication can be
uniquely impacted. However, I believe that principle applies across minority groups,
including women and gender minorities. Similar to disabled people, it would require
that the state provide access to support for women and gender minorities to ensure
that they have access to accessible and tailored information regarding their legal
decisions. It would also require that support is provided for the communication of
legal decisions for women and gender minorities. This may look very similar to
support provide for disabled people—independent individuals that are tasked with
assisting women and gender minorities in understanding their rights and legal issues
and weighing the relevant choices to the extent that they desire in order to arrive at a
decision.

The guidelines for the support paradigm in Article 12 articulated in the General
Comment also require that, in any support system, the individual is the core
decision-maker. The support persons or people are there to explain details, when
necessary, and interpret the signs and desires of the individual when it is needed. The
onus is on the supporter to ensure that he or she is accurately and completely
comprehending and interpreting the will and preferences of the individual. This
applies to all people, including individuals experiencing significant disability that
may greatly affect cognitive process and communication (Watson 2016). Supporters
may play a more significant role in decision-making. However, their primary
purpose is discovering the will and preference of the individual and supporting the
individual to realize that will and preference. Disabled people may experience
decision-making denial to a great and more profound extent than women and gender
minorities. However, women and gender minorities have also experienced systemic
and interpersonal denial of decision-making—as will be discussed in the coming
chapters. As such, support for the exercise of legal capacity that is centered on
empowering and amplifying the decisions of women and gender minorities is likely
similarly important for these groups.

1.4.4.2 Positive Effects of the Support Paradigm

The legal recognition of an individual as a decision-maker has significant effects. It
fosters equality across many areas of life such as employment and personal relation-
ships. It also affirms the power of choice thereby enabling individual development
(Winick 1995; Deci and Ryan 2012a). When the law permits support for individuals
when making decisions, there are also significant effects. The support paradigm
fosters social solidarity without sacrificing the recognition of equal legal capacity.
By offering the choice of assistance, the support paradigm removes the illusion that
legal capacity can only be exercised through self-sufficiency. This opens the door for
a societal dialogue about the interdependence of all individuals (Quinn and Arstein-
Kerslake 2012).
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The support paradigm’s humanistic approach—adapting to the needs of all
individuals and not allowing the law to sanction one person taking control of the
decisions of another person—has the potential to provide a much lower risk of
exploitation for marginalized groups such as women, disabled women, and gender
minorities. Studies have shown that where autonomy is fostered and where individ-
uals are given meaningful choices, intrinsic motivation is increased and the overall
well-being of the individual is enhanced (Deci and Ryan 2012a, b; Ryan and Deci
2017). It can be argued that when every individual is recognized as a decision-
maker, it may serve to foster autonomy and create stronger individuals who are better
able to protect themselves from abuse and exploitation. This increased resilience
combined with the potential for increased power and privileged due to the ability to
better maneuver the socio-legal world when one has their legal personhood and legal
agency recognized may be provide greater equality and great power and privileged
for women, disabled women, and gender minorities.

1.5 Resistance to Article 12 CRPD

The resistance to Article 12 has been palpable. The General Comment also engen-
dered significant resistance. Much of the resistance has come from practitioners—
especially psychiatrists. The underlying theme of such critiques is that there will be
times that legal capacity should be denied on the basis of disability—in particular,
cognitive disability. The argument is that there are times that the right to health or the
right to life supersedes the right to legal capacity or equality before the law. For
example, when a person makes a decision that would lead to the endangering of their
life or health—as when a person with anorexia chooses not to eat. Those that critique
Article 12 and the General Comment believe that in such circumstances, the right to
legal capacity should be denied and the individual should be forced to take the action
that others would determine to be in their best interests and would—in theory—Ilead
to optimal health outcomes.

I believe that these critiques are problematic in several ways. First and foremost,
they assume that disabled people are entitled to a different balance of rights than
others. They assume that the right to legal capacity can be superseded by the right to
health or life for disabled people in instances that it would not be superseded for
people without disability. This assumption is problematic from an equality perspec-
tive, but also from an international human rights perspective. International human
rights law does not apply to certain privileged groups in unique ways—people
without disability should not have a greater entitlement to the right to legal capacity
than disabled people. If all people—regardless of disability—were subject to denial
of legal capacity when the right to health and/or life are at risk, then equality would
be satisfied. However, I have significant doubts that it would be acceptable to many
people to have their right to make medical and other decisions removed from them
because others believe that they are making decisions that are not in the best interests
of their health or life. In particular, I believe that white men would be outraged at
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such a suggestion. When white men—and able bodied, privileged individuals, more
broadly—make choices, such and the cessation of life sustaining treatment, that
would lead to the deterioration of their health or life—these decisions are largely
respected—if not by everyone around them, then at least by the law.

This desire to balance the rights of disabled people differently to that of
non-disabled people is problematic for several reasons. It undermines the integrity
of international human rights law by attempting to circumvent the element of
universality that is a fundamental aspect of international human rights law. It also
fosters a charity model of disability that perpetuates a notion that disabled people
survive by the grace of others and they are not bearers of rights and responsibilities
on an equal basis with others. It also marginalises disabled people and the experience
of disability by asserting that disabled people inherently have diminished decision
making skills. These are significant problems that I believe are sufficient to demon-
strate that there cannot be a different balance of rights for disabled people than there
is for non-disabled people—and, by extension, that disabled people are entitled to
equal recognition before the law and legal capacity on and equal basis with others—
as it guaranteed to disabled people in Article 12 of the CRPD.

The critiques of Article 12 and the General Comment are also problematic
because they are often aimed at situations that disproportionately affect women
and gender minorities. For example, several times, I have heard anorexia be given
as an illustration of why disabled people cannot be entitled to the same right to legal
capacity as others. While anorexia is not exclusively experienced by women and
gender minorities, there is a much higher proportion of women that are diagnosed
with anorexia (Smolak and Murnen 2001; Till 2011). It has also been theorised that
anorexia may be disproportionately experienced by gender minorities or those who
have non-binary gender expressions or experience—especially expressions and
experiences that they are forced to repress because of societal expectations
(Mahowald 1992). It is an inherently gendered disease in that it was historically
associated with hysteria—which is a gendered pathologization of the female body
and female characteristics and is discussed in depth in Chap. 3 (Mahowald 1992;
Malson 1998; Gremillion 2003, p. 2). It is likely that this gendering of anorexia has
led, in part, to the perception that people with anorexia are largely incapable of
making decisions related to their health and nutrition (Tan et al. 2008).

Because anorexia is a ‘woman’s disease’—like hysteria—it carries the assump-
tion that an individual experiencing anorexia is also deficient in decision-making
skills and cannot be allowed to make decisions for themselves. I have heard critics of
Article 12 and the General Comment maintain that people (mostly women) with
anorexia are an example of disabled people whose right to legal capacity—including
their right to make medical decisions for themselves—should be denied where the
individual’s life or health are at risk. To the contrary, I find that the case of anorexia
is a good example of where it is particularly important for the right to legal capacity
to be respected. There is evidence that experiences of anorexia are tied to experi-
ences of a loss of control and the individual seeking to regain control (Corrington
1986). It is possible that respect for the individual’s autonomy—via the right to legal
capacity—may be a critical aspect of addressing an underlying need of an individual
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experiencing anorexia to gain control in their lives. It is also possible that the support
required in Article 12 CRPD for the exercise of legal capacity—such as legal
decision-making—may be particularly empowering for those experiencing anorexia
because they would be able to maintain control while receiving support for their
decision-making. In addition, there is very little empirical evidence that forced
treatment is effective for anorexia (Tan et al. 2008, p. 2). However, I would also
posit this argument as a purely human rights argument—people with anorexia are
due the same balance between the right to life or health and the right to legal capacity
as those without anorexia.

This equality in the balance of rights is important for the integrity of international
human rights law—as discussed above—but it is also an issue of morality.
Discussing morality in legal scholarship is controversial. However, I believe that
to not discuss my views on morality would simply be disingenuous. When we are
arguing a particular legal position—particularly in the case of human right law—we
are frequently making our arguments based on our own moral convictions—which
arise from our individual socio-cultural positions, as well as, potentially, a deeper
ingrained and inborn sense of right and wrong. Without taking the time to debate the
existence of a higher law—I merely want to acknowledge here that I, like many if not
all legal scholars, am inspired to make some of these arguments on the basis that I
believe that it is the morally correct path to take. I believe that the moral compass
points us not to a world in which people who have a disability, such as anorexia, are
relegated to non-decision-makers whose will and preference may be considered but
may also be disregarded—instead, I believe that the moral compass points us to a
world where, regardless of what label an individual has been given or what medical
or health issues an individual may be facing, they are entitled to treatment as a full
legal person with rights and responsibilities. I believe that the same moral compass
dictates that there may be situations—and anorexia is likely one of these situations—
where an individual may need additional assistance to exercise their decision-
making skills and their legal personhood.

Because there is not significant evidence to indicate the forced treatment is
effective in addressing anorexia, it is a prime example where there is an additional
argument for efficacy that can be made in favour of recognising legal capacity of
people with anorexia on an equal basis with others (Tan et al. 2008, p. 2). In other
words, allowing people with anorexia to make legal and medical treatments for
themselves. When they are not permitted to do so—when their legal capacity and
legal personhood is removed from them, there is often no positive effect or, at least,
no therapeutic effect. This suggests that the instinct to remove their legal capacity
and their ability to make medical and other decisions for themselves is rooted not in
therapeutic effectiveness, but elsewhere. Potentially, such removal of legal capacity
is rooted in deep seated prejudice against the decision-making capabilities of dis-
abled people as well as women—because, as discussed above, anorexia is often
gendered by the medical profession for various reasons and in various ways
(Mahowald 1992; Malson 1998; Gremillion 2003).

Such resistance to Article 12, I imagine, will not dissipate completely any time
soon. I believe that this is due to this resistance being so deeply rooted in these
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preconceived notions of disability—and disabled people—necessitating a higher
degree of protection than others. Similarly, I suspect that denials of legal capacity
have been—and continue to be—disproportionately experienced by women and
gender minorities because of deep seated notions of women and gender minorities
as having diminished decision-making skills due to various historical and modern
prejudices. In this book, I am attempting to highlight those historical prejudices;
examine the denials of legal capacity that have arisen from those prejudices; present
a human rights argument for why disabled people, women, and gender minorities
must have their legal capacity respected on an equal basis with others; and present a
way forward towards ameliorating the impact of those prejudices and realising the
right to legal capacity for these groups.

1.6 Argument for Legal Capacity on an Equal Basis for All

I have provided the history of the rights to equal recognition before the law and legal
capacity and the debates surrounding these rights in order to give depth to arguments
around the interpretation of the content of these rights, but also to demonstrate that
they are not rights that are only applicable in the context of disability. Instead, they
are rights that, in fact, originated in a much broader context in the UDHR and then
momentum for their importance and realisation was created with Article 16 of
CEDAW. This highlights both the importance of the rights as well as the relevance
of gender in the realisations of the rights. The right to legal capacity first appears in
CEDAW because it is women who have suffered significantly throughout history
and who are continuing to suffer under legal regimes that either explicitly deny their
rights to legal personhood and agency or provide avenues, in practice, for those
rights to be ignored.

It may be important at this point to re-trace the origins of the right to legal
capacity and the argument for why it applies to all people—and, for the purposes
of this book, why, I believe, it applies, in particular, not only to disabled people but
also to women and gender minorities. The UDHR was intended as a document that
set out the full gamut of rights for all people—hence the term ‘universal’ in its title
(Donnelly 2013). The United Nations human rights instruments that have followed
the UDHR are legally binding documents that secure the rights already set out in the
UDHR. The right to equal recognition before the law can be found in Article 6 of the
UDHR, which states, “Everyone has the right to recognition everywhere as a person
before the law.” This right was made legally binding by Article 16 of the ICCPR,
which states, “Everyone shall have the right to recognition everywhere as a person
before the law.” The right to legal capacity was first included as part-in-parcel of the
right to equal recognition before the law in Article 15(1 & 2), which state, “1. States
Parties shall accord to women equality with men before the law. 2. States Parties
shall accord to women ... a legal capacity identical to that of men and the same
opportunities to exercise that capacity.” The CRPD then solidified the right to legal
capacity as an element of the right to equality before the law in Article 12, which is
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titled “Equal recognition before the law,” and the first two provisions state, “1. States
Parties reaffirm that persons with disabilities have the right to recognition every-
where as persons before the law. 2. States Parties shall recognize that persons with
disabilities enjoy legal capacity on an equal basis with others in all aspects of life.” In
this way, while the right to legal capacity was not mentioned in the UDHR, CEDAW
and the CRPD solidified the right to legal capacity as falling within the right to equal
recognition before the law, which can be traced to the UDHR and then the ICCPR
and, as such, is a right that is applicable to all. Furthermore, there is no intention in
international human rights law that certain rights apply to certain groups but not to
others. While there are separate instruments that discuss human rights in relation to
particular groups—such as CEDAW and the CRPD—they are not discussing rights
that only apply to those groups. Instead, they are discussing rights that are universal
and they are applying those rights to the particular situations of the relevant group in
an effort to create clarity in how those rights can be realised for these unique groups.

The concept of ‘universal legal capacity,” which was introduced by legal scholar
and disability rights activist, Amita Dhanda, provides additional fuel to the need for
an exploration of how the right to legal capacity applies to various minority groups
(Dhanda 2012). Universal legal capacity is the demand for the recognition of legal
capacity on an equal basis for all, regardless of group membership. Dhanda discusses
universal legal capacity primarily in relation to disabled people—although, she
draws on the history of the right to equal recognition before the law (outlined
above) to support her argument that all people, including disabled people, are
entitled to legal capacity on an equal basis. This book explores the other side to
that coin—the concept that universal legal capacity necessitates not only an exam-
ination of where disabled people are disproportionately denied legal capacity, but
also where other minority groups are disproportionately denied legal capacity—such
as women and gender minorities. Dhanda argues, very eloquently, that universal
legal capacity should be recognised for disabled people because they are humans and
are entitled to the protections of the human rights regime on an equal basis with other
groups (Dhanda 2012). 1 agree with that proposition and, in this book, I am
extending it to women and gender minorities. If there is an international human
right to legal capacity (as is evident from the history of the right to equal recognition
before the law outlined above) then there is a human rights imperative to recognise
universal legal capacity—and there is also a need to examine how other groups, such
as women and gender minorities, are disproportionately denied legal capacity and
what the human rights implications are of those denials.

1.7 Conclusion

It is important to fully explain these concepts in order to have a solid foundation from
which to begin to apply these concepts to denials of legal capacity on the basis of
gender—and, specifically, to women, disabled women, and gender minorities. In
particular, it is significant for women, disabled women, and gender minorities, that
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the General Comment makes it clear that legal capacity cannot be denied on the basis
of mental capacity. As will be explored later, women, disabled women, and gender
minorities have all experienced historical prejudice that has disregarded and
devalued their decision-making. They have been perceived to lack rationality—for
various different reasons, which are explored further later in this book. This preju-
dice, coupled with the liberal political emphasis on cognition for a granting of
personhood and agency, has resulted in the denial of legal capacity, in various
forms, to women, disabled women, and gender minorities on the basis that they
lack cognition or rationality (Flynn and Arstein-Kerslake 2014b). Although much of
the perception of deficiencies in cognition for women, disabled women, and gender
minorities is false—it has, nonetheless, been a powerful roadblock to the enjoyment
of legal capacity by these groups. The general comment’s clear statement that legal
capacity cannot be denied on the basis of mental capacity disallows this powerful
roadblock—this is significant, even though the premise of these groups lacking
sufficient cognition to hold legal capacity is also erroneous.

It is also significant for women, disabled women, and gender minorities that the
General Comment solidified the definition of legal capacity as including personhood
and agency. For women and disabled women, in particular, many arguments have
been put forth throughout history that essentially propose that women and disabled
women can be granted personhood on an equal basis with others—but that there
agency should be allow to be restricted for various reasons—often because they lack
the cognition or rationality to successfully hold legal agency. The solidification of
the definition of legal capacity including both personhood and agency disallows
this—it means that the right to legal capacity is only realised where both personhood
and agency are respected. Therefore, if women, disabled women, or gender minor-
ities have their legal personhood respected but not their legal agency, then their right
to legal capacity is violated.

It is also significant for women, disabled women, and gender minorities that the
General Comment has identified elements that are essential for systems of support
for the exercise of legal capacity. As discussed elsewhere (Arstein-Kerslake 2017)
and in later chapters of this book, feminist, disability and queer theories of person-
hood have identified that women, disabled women, and gender minorities often do
not exercise or enjoy their personhood in line with the dominant liberal political
notion of the isolated individual male operating in his own interest to seek what he
deems to be the ‘good life’ (West 1988). Instead, they often operate as entities
intertwined with those around them—dependent upon others, but also allowing
others to be dependent upon them. They even may exercise their autonomy in
relation to others and the needs of others (Mackenzie and Stoljar 2000). They may
make decisions collaboratively with others; make decisions based on what is best for
others, not necessarily what is best for themselves; or allow others to make decision
for them or to communicate their decisions for them.

It can be queried whether anyone—including white, able-bodied, cisgender
men—actually operate as isolated atomistic individuals. It is likely that most people
actually exercise autonomy in relation to others and not as an isolated individual.
However, women, disabled women, and gender minorities, may exercise such
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relational autonomy to a higher degree than others. This may be because of the long
history of oppression that all three groups have experienced and the resulting need
and desire to band together against domination and oppression. It may also be
because the pressure to compete and succeed as an individual is much more ever-
present for those in the dominant class—such as white, able-bodied, cisgender men.
Without this pressure, women, disabled women, and gender minorities are free to
exists intertwined with each other and exercise their autonomy to better their own
positions, but also to attempt to better the positions of those around them. With the
reality and the recognition that women, disabled women, and gender minorities
exercise their autonomy in relation to others, the state obligation in Article 12 CRPD
to provide support for the exercise of legal capacity is particularly important for these
groups. To explore these concepts further, the next chapter will examine feminist,
disability and queer critical social theory in order to discover how scholarship related
to these groups can elucidate further the role of legal capacity—legal personhood
and legal agency—in overcoming inequality and increasing power and privilege for
these groups.
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Chapter 2 ®)
Personhood: Perspectives from Critical e
Feminist, Disability and Queer Studies

2.1 Introduction

This chapter will explore personhood—one of the two components of legal capac-
ity—through the lens of critical social theory. It will draw on feminist, disability and
queer studies to examine historical and modern structures that deny personhood to
these groups. I am focusing on personhood because recognition of personhood is the
prerequisite for an individual being entitled to rights—including the right to legal
agency, the second component of the right to legal capacity. There is also much less
scholarship available on the right to legal agency (Arstein-Kerslake and Flynn
2017), so I have chosen to explore personhood here in order to be able to draw on
a breadth of literature. I use critical social theory because it is focused on unearthing
systemic domination and oppression—which, as I will explore throughout this book,
is particularly pertinent to how women, disabled women, and gender minorities
experience the right to legal capacity because they have, in different ways, been
systemically excluded from personhood throughout history and into the present. The
aim of this chapter is to bring together these different discussions of personhood
from these various areas of scholarship in order to inform how the right to legal
personhood—as part of the right to legal capacity—can best be realised for these
groups.

The chapter begins with a discussion of the theoretical underpinnings of legal
personhood and moral personhood in order to establish a working definition of
personhood as well as insight into the exclusion of certain groups—including, in
some cases, women, disabled women, and gender minorities. I then provide a
comparative analysis as well as an intersectional analysis of theories from critical
feminist, disability, and queer studies in order to discuss both individual group
marginalisation and overlapping group marginalisation. For each, I provide an
analysis in light of the right to legal capacity—as defined in Article 12 of the
Convention on the Rights of Persons with Disabilities (CRPD) and discussed in
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Chap. 1. The intention of this is to explore how personhood is discussed by critical
social theorists in this area—who are particularly focused on addressing
marginalisation of these groups—and to explore whether and how Article
12 CRPD can provide a framework for ameliorating exclusions from personhood
and potentially reimagining personhood to ensure universal inclusion for these
groups. Building on these analyses, it will conclude with a discussion of the
importance of legal personhood as a predictor of power and privilege.

I am not endeavouring to undertake a philosophical analysis of what it means to
be a person—moral or legal. I am interested in reviewing different models of
personhood, has they have been developed by scholars in critical social theory, in
particular, in order to explore the meaning of personhood from the perspective of the
experiences of women, disabled women, and gender minorities. These models will
then be used to discuss what legal personhood can—or should—mean for individ-
uals in these groups within the context of the right to legal capacity, which includes
(as discussed above) the right to legal personhood and legal agency. Personhood has
been thoroughly discussed by scholars in the context of moral and legal personhood
and these theories have been influential in subsequent scholarship on personhood
(Macklin 1983, p. 36). For this reason, it is necessary to identify some of the main
theories related to moral and legal personhood, in order to then go on to discuss them
in relation to critical feminist, disability, and queer studies. Although the right to
legal capacity includes legal personhood, it is pertinent to discuss moral personhood
as well because there are significant parallels in why certain groups are excluded
from moral and legal personhood—which will be discussed below.

2.2 Moral and Legal Personhood

Moral philosophers have long grappled with the concept of personhood and have
discussed the exclusion of certain groups (Maitland 1905). Moral personhood is
ascribed when an entity or individual is recognised as a moral agent. Moral agents
are those who take actions that can be determined to be moral or immoral—right or
wrong. They can be held morally responsible for their intentional actions (Scott
1990; Warren 2000; Kittay 2005; Jaworska and Tannenbaum 2018).

Legal personhood has a slightly different perspective. It endeavours to assign
personhood to those who are deemed able to be recognised by the law as legal
persons with some degree of rights and/or responsibilities (Smith 1928). However,
an individual or entity can be recognised as a legal person to varying degrees—they
do not have to have full rights and responsibilities ascribed to them in order to be
recognised as a legal person. Instead, the recognition of legal personhood provides
the designation that a person or entity has the possibility for rights and responsibil-
ities to be ascribed to them. This entitlement has not been restricted to humans—on
the contrary, it has included other entities, such as corporations, rivers, and animals
(Green 1945; Epstein 2002; O’Donnell and Talbot-Jones 2018).
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The concepts of moral personhood and legal personhood intersect, or are related
to each other, in that much of the same discussion occurs regarding theories of who
and/or what should be included or excluded from personhood. For example, women
have been excluded from both at different points in history under the argument that
they lack the necessary rationality to be granted full personhood—they lack the
rationality to be held morally responsible for their actions; and they lack the
rationality to be recognised as holders of rights and responsibilities (Kittay 2005;
Assassi 2009; Naffine 2011). Disabled people have been subjected to similar
arguments (Kittay 2005; Wong 2010; Flynn and Arstein-Kerslake 2014b). Gender
minorities have been under-theorised in scholarship on moral personhood—how-
ever, they have their legal personhood denied in various ways due to prejudicial
notions of their mental health and rationality (Wahlert and Fiester 2012; Cannoot
2019)." Although the theories of moral and legal perosnhood exclude these groups
on similar bases, they have notably different meanings.

It is possible for an individual or entity to be recognised as a legal person—but
not a moral person (Kramer 2008; Naffine 2009). For example, rivers have been
found to hold legal personhood—meaning that they are holders of some degree of
rights and responsibilities. Rivers are, however, generally not considered moral
persons—they cannot be held morally responsible for their actions. This example
also highlights the interaction between the concepts of moral personhood and legal
capacity.

Legal capacity, as discussed above, encompasses an individual’s or entity’s legal
personhood and legal agency. In the example above, a river can be recognised as
having legal personhood—because it can be recognised as a holder of rights
(O’Donnell and Talbot-Jones 2018). In order for a rivers’ full legal capacity to be
recognised, it would also need to be recognised as a legal agent—an entity able to
enter into, alter, and extinguish legal relationships. Although rivers are generally not
considered sentient beings and they are generally not considered to be capable of
cognition or decision-making—those are not necessarily required for the recognition
of legal agency. For example, corporations are also not sentient beings and they have
had some degree of legal agency recognised (Green 1945; Fisse 1995; Frenkel and
Lurie 2001; Blair 2013). This shows how legal capacity (and, by extension, legal
personhood) can be recognised in an entity and yet moral personhood can be denied.
Table 2.1 depicts the distinction between moral and legal personhood.

It is interesting to note that while the concepts of legal personhood and moral
personhood are quite distinct and do not overlap in many circumstances, such as the
example above, the rationales for excluding certain groups are often quite similar for
both theories of moral personhood and legal personhood (as well as legal capacity,
more broadly)—such as a lack of rationality or cognition.

"The history of women, disabled women, and gender minorities being excluded from legal
capacity—including legal personhood and legal agency—due to prejudicial notions of insufficient
capacity is explored more in Chap. 3.
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Table 2.1 Relationship between moral personhood and legal capacity

Recognition (static) Responsibility (active)

Moral personhood Moral personhood = recognition as a person (static) who can understand
right from wrong and can be held responsible for their actions (active)

Legal capacity Legal personhood = recognition | Legal agency = holds legal respon-
Legal person- as a legal person who holds rights | sibility and actions are recognised in
hood + Legal agency | (static) law (active)

As is perhaps evident, the concept of personhood is fraught—there is not one
clear definition of what a person is or when personhood should be denied or granted
(Macklin 1983, p. 36). This may not be problematic. This lack of clarity may provide
the flexibility that is necessary for a concept that is so critical to an individual’s or
entity’s participation in the moral and/or legal order. The lack of clarity allows for
changes and adaptation—for the evolution of the concept of personhood. In light of
this inevitable and ongoing evolution of personhood—and because it is a core
component of legal capacity—it is critical to examine existing theories related to
personhood and explore how they may be relevant for the realisation of the right to
legal capacity.

The original concept of personhood in our legal systems, as well as in theories of
moral personhood, largely did not envision women as holding personhood (Naffine
2009, 2011, 2019). Instead, in Western legal systems, it was generally white men,
often upper class and land holding, that were granted personhood. This is important
because it reminds us that the foundations of personhood often excluded the three
groups that we are addressing—women, disabled women, and gender minorities.
Many of the legal and social structures surrounding a granting of personhood were
largely not created with these groups in mind. Instead, they were primarily created
with a very different group in mind—white, able-bodied, cisgender, heterosexual,
upper class men. As such, many of these structures were created to meet the needs of
white, able-bodied, cisgender, heterosexual, upper class men. Many of these struc-
tures have yet to adapt to address the needs of the wider population, including
women, disabled women, and gender minorities (Naffine 2011). This highlights the
importance of an examination of critical social theory in the areas of feminism,
disability theory, and queer theory.

Critical social theory provides a lens through which to expose domination and
oppression—including those forms of domination and oppression that are based on
histories of marginalisation and structural inequality (Agger 2006; Bohman 2019;
Campbell 2020). Therefore, theories of personhood in critical feminist, disability,
and queer theory may be able to highlight the many areas of our socio-legal
structures that construct or recognise personhood in such a way that excludes
women, disabled women, and gender minorities. They may also be able to highlight
how personhood could be constructed in order to better include these groups. In the
section below, I explore theories of personhood—Iegal and moral—in critical social
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theory and draw conclusions about what these theories may mean for the right to
legal personhood within the right to legal capacity.

2.3 Personhood and Critical Social Theory

Critical social theory has a narrow and a broad meaning. Both meanings provide a
descriptive or normative foundation for social inquiry that is aimed at decreasing
domination and increasing freedom (Bohman 2019). The narrow sense refers to the
school of thought developed by German-American social theorists in the first half of
the twentieth Century, which is described further below. The broader sense refers to
the wide array of social theories that have emerged as offshoots of that original
school of thought. They are theories that aim to explain and transform circumstances
that enslave individuals. They have emerged in connection with social movements—
such as the women’s rights movement, the disability rights movement, and the queer
rights movement—that identify the domination of certain groups in modern societies
(Bohman 2019). In this book, some of the theories that I will be examining
specifically refer to themselves as ‘critical social theory,” others do not, however,
they are theories that are aimed at decreasing domination and increasing freedom and
equality—as such, I am referring to them as critical social theory.

Critical social theory aims to shed light on social conditions in order to create an
awareness that may encourage and enable change (Campbell 2020). Critical social
theory arose in the early twentieth century, with the Frankfurt School of thought. It
was a group of German-American social theorists who sought to build upon Marxist
theory to not only explain and understand social phenomenon; but also, to critique,
and ultimately change society (Horkheimer 1972; Calhoun 1995). The Frankfurt
School’s core goals were: the transformation of capitalism into meaningful democ-
racy; human emancipation; and the decrease of social hierarchies of dominance
(Horkheimer 1972). Today, critical social theory has developed into a widely used
social theory that takes an interdisciplinary perspective across the social sciences to
critique modern bastions of power and create social change to emancipate the
oppressed. Many fields have developed out of critical social theory, including:
feminist theory, critical race theory, queer theory, and critical disability theory,
among others (Agger 2006).

Critical social theory is relevant to personhood in so far as personhood is essential
for individual interaction with our legal and social world. As I will explore further at
the end of this chapter, personhood is a predictor of power and privilege. For better
or for worse, we exist in a neo-liberal world which largely centres around the
individual—the rights of the individual as well as the economic capital of the
individual and her ability to engage, as an individual, with economic markets. As
such, the recognition of the personhood of the individual is essential in order for her
to be able to engage with economic markets and to seek both resources for basic
living conditions as well as a higher socio-economic status. In addition, the
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recognition of her personhood is essential because rights and responsibilities only
attach, for the most part, to individuals who are recognised as full persons.

Ironically, as mentioned above, critical social theory arose out of Marxist theory
that critiques the capitalist prioritisation of the individual. However, it has developed
into a tool, which I am using in this book, to identify and examine marginalisation
and oppression more broadly. Here, I am accepting the reality of our neo-liberal
world that places high value on the individual—and in order for an individual to take
advantage of their power as an individual, they must be recognised as a legal (and
moral person). Because of this importance of personhood in our socio-legal world—
and its role as a predictor of power and privilege—I am using the lens of critical
social theory in order to shed light on the social conditions created by the granting or
denying of personhood. I hope to create an awareness that may encourage and enable
change, in line with the goals of critical social theory. I aim to identify and examine
how women, disabled women, and gender minorities experience personhood—
including where and how it is denied and, ultimately, the impact that has on the
social capital of the individual.

As I have written elsewhere (Flynn and Arstein-Kerslake 2014b; Arstein-
Kerslake 2017), the neo-liberal concept of the person dominates most of the global
north. This is derived from liberal political theory which views the individual as the
centre of society (Rawls 2005). It prioritises individual rights above all else—
including community rights and family rights (Minow and Shanley 1996). It largely
sees the individual as an atomistic able-bodied male free to navigate the socio-legal
world and to take advantage of economic opportunities; compete with other indi-
viduals; and maximise profit, productivity, and efficiency for himself (Mackenzie
and Stoljar 2000; Kittay 2005). For various reasons, women, disabled people, gender
minorities, and other minority groups are excluded, in many ways from this view of
the individual—and thereby, the granting of personhood to such individuals. It is
only individuals that are recognised as capable of these activities that are recognised
as persons.

Women are often not capable of these activities because they are charged with
care for others. The care of others often makes it impossible to navigate the socio-
legal world independently, serving your own interests and seeking profit for your-
self. This often requires significant time demands that caregivers often do not have—
it also requires a mentality that prioritises the self over others, which caregivers often
lack (Kittay 1999; Whitney 2011). As will be discussed later, women are also
excluded from these activities because of a perception that they lack the necessary
rationality and logic skills to undertake such tasks (Naffine 2011). There is a
perception that they would be overwhelmed with the responsibility to navigate the
socio-legal world, compete with others, and wrestle profit and power for themselves.
Of course, as gender equality measures become more effective and women are
granted such personhood on an equal basis with men—it is more and more apparent
that in many ways they are very well suited for such activities—or, at least, as well
suited to them as men are when they are given the same advantages as men such as
the benefits of cronyism, others to support their health and home life, etc. It is, of
course, another matter altogether whether we—as women—and as humans—want to
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live in the neo-liberal world that men have created. And whether we want to possess
and use personhood to undertake liberal political activities such as navigating the
socio-legal world and taking advantage of economic opportunities; competing with
other individuals; and maximising profit, productivity, and efficiency for ourselves.

Perhaps most obviously, women are also perceived by the neo-liberal world as
less than full persons because of the notion that they lack the strength necessary to
take on the activities of a ‘person’ in the liberal world order. They are too weak to
compete—to seek profit for themselves by pushing away, or down, others. Again, as
a feminist, we are faced with the question of whether we want to be the person that
neo-liberal theory prizes—do we want to compete and seek self-serving profit above
most other things? Regardless of the answer to that question—the reality is that we
live in a world where, in many circumstances, you must be the individual who can
and will compete and seek self-serving profit over most other things. Otherwise, you
will be disadvantaged. As such, desirable to you personally, or not, if you are not
recognised as a person in the neo-liberal landscape, then you are marginalised—you
are no longer able to take on a dominate role—you are the oppressed.

Disabled people—including disabled women—are often excluded from these
neo-liberal definitions of the person. They are perceived to lack the cognitive ability
to engage with activities such as navigating the socio-legal world and taking
advantage of economic opportunities; competing with other individuals; and
maximising profit, productivity, and efficiency for themselves (Wong 2010; Flynn
and Arstein-Kerslake 2014b; Quinn and Rekas-Rosalbo 2016). They are often also
perceived as generally lacking the necessary capabilities to be economically pro-
ductive and therefore, they are excluded from the category of person in a neo-liberal
landscape that only identifies those with economic value as being worthy of full
rights and responsibilities—full personhood. Intersectionally, the oppressive
assumptions about both women and disabled people are foisted upon disabled
women (Collins 2019). This leaves disabled women oppressed on multiple fronts
and denied personhood from multiple angles with varying justifications—not suffi-
cient rationality and not sufficient strength.

Gender minorities are often excluded from personhood in moral philosophy and
liberal political theory not because, like disabled people, they are activity considered
and deemed unfit for full personhood (Wong 2010). On the contrary, gender
minorities have rarely even been given consideration by moral philosophers and
liberal political theorists (Phelan 2000). This speaks to the depth of the
marginalisation that this group experiences—they are oppressed not only by ideol-
ogy that actively excludes them—but also by their lack of consideration by most
dominant moral, legal and political theorists. If a group has never been considered by
a school of thought, their needs and abilities are most likely missing from the models
and theories developed.

Although they were largely not considered by theorists—there are very specific
ways in which gender minorities are excluded from legal personhood. One signif-
icant barrier is that some gender minorities experience social and legal barriers to the
recognition of their gender—in various forms. Some gender minorities do not
identify in line with the dominant gender binary models and there is often no option
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for the identification of gender outside the male/female binary. If gender identifica-
tion was not required at all for legal documentation, then this would not be an issue.
However, it remains a requirement for many forms of legal identification. Other
gender minorities would like to identify with the gender binary of male/female—
however, the gender that they would like to identify with is different from the gender
that was ascribed to them at birth. There is often not bureaucratic channels for
appropriately making the necessary change in their identity documents. In other
cases, the bureaucratic channels may exist, however they may not be safe for
individuals to pursue for various reasons, which I will explore further below.
These barriers to the identification of gender do not inherently exclude gender
minorities from personhood—however, without the necessary documentation an
individual is effectively excluded from personhood because they do not have a
means to effectively and accurately access personhood.

In liberal political systems, such as those that dominate much of the world, the
need for flexibility in legal identification of gender has largely been overlooked.
Again, this is likely due to the fact that liberal political theory was developed by
white, able-bodied, cisgender, heterosexual, upper class men who were never faced
with barriers in relation to gender identity and could not conceive of the need for
personhood to be divorced from gender identity. It may be that the reality is that in
order to achieve equality in designation of personhood, there is a need to not only
provide recognition beyond the gender binary of male/female. It may be that there is
a need to divorce the recognition of personhood from gender identity entirely
(Cannoot 2019).

It may be no surprise that the vast majority of the economic and political theorists
that write about and have developed liberal political theory were, and are, white,
able-bodied, cisgender, heterosexual men (Hudson 2006). They created a theory of
the world that suited them best. A world where a person is someone who has
significant personal capital at his disposal. Who has others—mostly women—
successfully managing their home lives and tending to their health needs—things
that, in their absence, would likely render the individual unable to function, let alone
compete in a marketplace. However, recognition of this is largely missing from
liberal political theory (Shaver 1996).

Male legal and social theorists have often—inadvertently or intentionally—
constructed their theories of justice, law, and the social order with the male as the
central figure (Minow 1987; Naffine 2019). The male entity holds personhood and
much of the theoretical frameworks stem from assumptions that are inherently
male—such as a legal person being an individual that seeks power, autonomy, and
resources. It assumes that individuals have support behind them that provide for their
nutrition, health, and care needs. It assumes that they are able-bodied and lithely
manoeuvring legal and social relationships to seek the good life for themselves. In
essence, it assumes that a person is a man (McConnell 1996).

This is an over-simplification of the construction and meeting of personhood—
although, I would argue that even though it is an over-simplification, there are
important truths here that have the potential to transform our socio-legal world if
they are better incorporated into reform efforts. Those core truths are that our



2.3 Personhood and Critical Social Theory 37

socio-legal systems were not constructed with women, disabled women, or gender
minorities in mind as persons—at least not as persons wielding power or as full legal
persons. As such, they are not constructed in a way that always meets the needs of
these groups or fosters the development of these groups. This sometimes manifests
itself in explicit denials of legal personhood to these groups—discussed in Chaps. 3
and 4. However, it doesn’t always manifest itself in the explicit denial of the legal or
moral personhood of these groups. Sometimes the socio-legal world is simply
constructed in such a way that doesn’t take the perspectives, needs, and desires of
that group into consideration and this can result in insidious barriers to the recogni-
tion and enjoyment of legal and/or moral personhood. In the following section,
critical feminist, disability, and queer theory is explored to discover their various
perspectives on personhood and where personhood is and is not realised for these
groups.

2.3.1 Critical Feminist Theory and Personhood

Critical feminist theory has many different scholars that have engaged with the
meaning and boundaries of personhood. Liberal and relational feminist scholars, in
particular, have unique perspectives on personhood. Individual scholars have also
explored the person from a critical feminist perspective.

2.3.1.1 Liberal Feminism and Personhood

Liberal feminism largely embraces liberal political theory and inserts a feminist
perspective (McConnell 1996). As discussed above, traditional liberal political
theory supports a legal system based on discrete, atomistic individuals who compete
with one another. The role of the law is to protect them from intrusions of other
individuals or entities, including the state, on their freedom to exercise their indi-
vidual rights (Locke 1794; Dunn 1982; Smith 1987). Liberal feminism largely
adheres to this theory and, in particular, it adopts one of the strongest threads of
liberalism, which is equality—or equal treatment under the law. These ideologies
were a large part of the second wave of feminism—which included the Equal Rights
Amendment in the United States and the women’s rights movement of the 1970s and
1980s. In addition, it adopts liberal political theory’s emphasis on autonomy. For
example, much of the reproductive justice movement is based on the concept of
women’s equal right to autonomy and privacy (McConnell 1996; Ross and Solinger
2017). There is a debate within liberal feminism as to whether equality—and equal
rights to autonomy—requires merely equal treatment or also differential preferential
treatment to account for oppression (McConnell 1996). This relates to the liberal
feminist view of personhood, in that it essentially embraces the traditional liberal
view of personhood—but asks that women be included within this view—with some
debate about whether this can be done purely by breaking down discriminatory
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barriers to personhood or whether active steps to counteract historical oppression
must be taken.

This liberal feminist view of the person relates to the right to legal capacity—as it
is articulated in Article 12 CRPD and Article 15 CEDAW—in that the right to legal
capacity inherently embraces the liberal view of individual rights—as the right to
legal capacity is an individual human right. It also embraces the importance of
autonomy and equality that are espoused in liberal political theory and embraced
by liberal feminists. It embraces autonomy by demanding legal capacity—which is,
in essence, as described in Chap. 1, a right to autonomy (Article 12(2) CRPD). It
embraces equality by demanding legal capacity on an equal basis for all (Article 12
(2) CRPD). In these ways, the right to legal capacity parallels liberal feminism in its
adoption and adaptation of liberal political theory. It is, therefore, similarly vulner-
able to the critiques of liberal feminism and liberal political theory more broadly.

Legal capacity, at its core, envisions an atomistic privileged male operating to
develop and extinguish legal relationships in such a way that maximises benefit to
himself and allows him to live his version of the ‘good life’—as described by
theorists such as Dworkin, Galston, and Rawls (Lund 1996; Nussbaum 2001;
Wilsdon 2010; Arstein-Kerslake 2017). The concept of legal capacity was—in
essence—not created with women or other minorities groups in mind. In fact, it
can be argued that it was created—and has evolved—in a liberal political landscape
that embraces and relies upon capitalism and, in fact, is predicated on an underclass
of working people—largely minorities—whose legal capacity is not recognised on
an equal basis with the upper class privileged males. These connections to liberal
theory cannot be denied—and the weakness of liberal theory is therefore carried
forward in the concept of legal capacity. However, those critiques do not render legal
capacity any less significant for the individual living in our neo-liberal world in
which individual rights reign and power and privilege is, to some degree, predicated
on the liberty and autonomy of the individual.

The right to legal capacity, as articulated in Chap. 1, may hold more depth than
simply existing as a vessel of liberal political theory. It embraces the liberal political
values of autonomy and liberty but it also asserts a right to recognition of legal
personhood for all people. Liberal political theory espouses the importance of
individual autonomy, liberty, rights, and equality—but it often falls short of
guaranteeing those things for all people (Kittay 2005; Naffine 2011). The right to
legal capacity, however, goes farther and deeper and may provide a new landscape
from which to seek equality for these groups—one that has not yet been envisioned
in liberal political theory. The right to legal capacity guarantees autonomy and
liberty on an equal basis for all—not a privileged few. It may be the tool that allows
for the realisation of these liberal political ideals for minority groups such as women,
disabled people, and gender minorities—even though they were not originally
envisioned in early emanations of liberal political theory as persons for the purpose
of theories of justice and the manner in which we organise our socio-legal world.

Liberal political theory may provide us with a justification for the removal of
barriers to the legal capacity of women, disabled women, and gender minorities—
however, it does not provide an explanation or justification for the state obligation to
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provide access to support for the exercise of legal capacity. Liberal political theory
and liberal feminism gives us reason to seek an equal right to legal capacity for all in
order to achieve—or take steps towards achieving liberty, autonomy, and equality
for all. It does not take into consideration the complex web of relationships and
interdependencies that we all live within and that for some people—and, maybe, all
people—are essential in order for them to exercise their legal capacity and engage
with the socio-legal world. It can be argued that we are all part of this web of
interdependency. It can also be argued that minority groups such as women, disabled
women, and gender minorities experience this web of interdependence uniquely, and
possibly to a greater degree than those whom are experiencing high levels of social
privilege, like white, able-bodied, cisgender men. A view of personhood from
relational feminist theories may give us some insight into this web of
interdependency and how the right to legal capacity and the accompanying state
obligation to provide support for the exercise of legal capacity may allow us to
envision a new socio-legal order that values the individual and individual rights to
autonomy and liberty but also takes into account that individuals are inherently
interconnected and even when autonomy is being exercised it is not done in a
vacuum.

2.3.1.2 Relational Feminism and Personhood

Relational feminism—sometimes also known and cultural feminism—is a reaction
to liberal political theory and it may provide some solutions for the gaps left by
liberal political theory. Unlike liberal feminism, it does not embrace liberal political
theory. Instead, it reimagines the structure of society and the role of the law. Liberal
political theory operates under the premise that the law serves to protect individual
rights—it protects the individual from incursions on their rights by other individuals
or entities. It prioritises liberty and creating independence for the individual over
interdependence—some would argue that it even seeks to protect the individual from
interdependence. Relational feminism, in contrast, is premised on a system of
interdependence and mutual responsibility.

Relational feminism is rooted in Carol Gilligan’s work examining differences in
the moral development of girls and boys (Gilligan 1993; McConnell 1996). Her
work was, in part, a reaction to work by psychology professor Lawrence Kohlberg.
Kohlberg conducted a study on the development of morality. In his study he only
examined boys—not girls. He concluded that the correct course of moral develop-
ment for human beings is the recognition that the pursuit of individual rights is the
paramount model of justice (Kohlberg and Hersh 1977; McConnell 1996, p. 302).
Gilligan’s work challenged Kohlberg’s findings—particularly his emphasis on one
correct moral process and his examination of only moral development in boys and
not girls. Gilligan used boys and girls and developed a counter theory—that there are
two distinct moral analytic processes. One model that favours a justice model that
focuses on the individual and individual rights—and a second model that favours
relational care (Gilligan 1993). Her work was at the forefront of the emergence of
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relational feminism, which sought to argue for a new system of values that prioritise
a society and legal system that is based on love, connection, interdependence and
care (McConnell 1996, p. 303).

The pioneering legal theory that was essential in the development of relational
feminism was created by Robin West. West argues that women are uniquely
inseparable from other human beings—by virtue of biologically determined phe-
nomena such as pregnancy, menstruation, penetrative sex, and breast feeding. She
argues that a theory of justice—of the overarching social and legal order—cannot
adequately apply for women if it is premised on the divisibility of human beings—on
their separateness (West 1988). In fact, West argues that it likely cannot adequately
apply to anyone of any gender because we are all interconnected (West 1988,
pp. 70-71). In West’s work, and relational feminism theory more broadly, a person
cannot be an isolated atomistic individual as has been envisioned by liberal political
theorists. A person must be recognised as inherently interconnected with other
people. West argues that all forms of life should be recognised, respected, and
honoured (West 1988, p. 72).

Robin West describes relational feminism this way:

We might summarize . . . [relational] feminism in this way: women’s potential for a material
connection to life entails (either directly, as I have argued, or indirectly, through the
reproduction of mothering) an experiential and psychological sense of connection with
other human life, which in turn entails both women’s concept of value, and women’s concept
of harm. Women’s concept of value revolves not around the axis of autonomy, individuality,
justice and rights, as does men’s, but instead around the axis of intimacy, nurturance,
community, responsibility and care. For women, the creation of value, and the living of a
good life, therefore depend upon relational, contextual, nurturant and affective responses to
the needs of those who are dependent and weak, while for men the creation of value, and the
living of the good life, depend upon the ability to respect the rights of independent co-equals,
and the deductive, cognitive ability to infer from those rights rules for safe living. Women’s
concept of harm revolves not around a fear of annihilation by the other but around a fear of
separation and isolation from the human community on which she depends, and which is
dependent upon her. (West 1988, p. 28)

Relational feminism sees the person as inherently interconnected. All actions that
are taken and all relationships that are created and extinguished are not done so in a
vacuum—instead, every action and every relationship created or extinguished is part
of an intricate web of dependency and support that we all receive from those around
us. In the beginning of our lives—we receive life, nourishment, and care from our
mothers, and sometimes we receive much the same from our fathers or other
caregivers—in different ways. Later in life, we rely on our caregivers for safety,
guidance, shelter, and other forms of assistance. Throughout our lives we rely on
friends, teachers, counsellors, caregivers, the government, educational institutions,
and others for our formation and our security as members and participants in a
thriving and complex social order. As West discusses in the quote above, women
experience these relationships differently than privileged white, cisgender men—
similarly, disabled women and gender minorities often experience these relation-
ships uniquely.



2.3 Personhood and Critical Social Theory 41

Similarly, women, disabled women, and gender minorities experience legal
capacity uniquely. They do not necessarily see themselves as, or act as, separate
legal entities—isolated and seeking to exercise liberty and autonomy to seek the
good life for themselves. Instead, women, disabled women, and gender minorities
are often exercising their liberty and autonomy—their personhood and agency—in
collaboration with others and, sometimes, in order to serve others, not themselves.
They may actively relinquish their legal agency to another to make a decision on
their behalf—often not out of weakness or confusion, but because their lives are built
on relationships of trust and interdependence and decisions are made accordingly—
knowing that those in their webs of interdependence and trust can act on their
behalves. They often exercise legal agency not to serve their own interests or to
seek the good life for themselves, but instead to attempt to prepare the way for those
around them, in their interdependent webs, to be able to seek the good life for
themselves.

It has been argued that the division between liberal feminism and relational
feminism is false. That the relational elements can be read into liberal feminism
and that relational feminism fails—on a practical level—if there is no protection for
individual rights, such as the right to reproductive autonomy (McClain 1991; Karlan
and Ortiz 1992; McConnell 1996, p. 303; Christman 2004; Anderson 2009). My
view is that relational feminism presents a wonderful view of the world—one in
which interdependence is celebrated and individuals are rewarded for care work. It
presents the possibility for a complete revolution in how personhood is envisioned—
no longer relying on recognition of the individual and their rights, but instead
reimagining a person as a piece of something larger—an interdependent social
order. However, I find this difficult to envision on a practical level. This may be
because I am so accustomed to and entrenched in the neo-liberal world that
prioritises the individual. It may also be because I find it hard to envision how
some men, in particular, would fit in to—or react to—a world in which they were
forced to live with the possibility that interconnectedness could be prioritised over
the individual. I imagine that many of the men that would be most resistant to such a
restructured system would be men with a considerable degree of power—men that [
would like to be protected from. This instinct forces me to circle back around to the
desire to have individual rights recognised in order to have a tool to protect myself
from such powerful men—albeit an imperfect tool, due to challenges in adjudication
of individual rights and appropriate construction of the content of individual rights.
In essence, I find the liberal political emphasis on individual rights imperfect, but
convincing, and I would be uncomfortable giving it up. Unfortunately, I don’t
believe that we can seek equality or even safely exist without individual rights. I
feel we need tools for protecting ourselves against each other and against the socio-
legal systems that we have created. However, I also feel that the individual rights
systems currently in place in many jurisdictions do not adequately account for the
reality of the relational elements of all of our lives, and particularly those of
minorities such as women, disabled women, and gender minorities.

Although, we are still operating within an individual rights framework that does
not comport with West’s and other relational feminist’s views of the socio-legal
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order, I believe we can draw on relational feminism to create individual rights that
better protect and provide more power to women, disabled women, and gender
minorities. One way to do this, is to ensure that the rights framework accounts for the
interdependence of all human beings and incorporates it into its demands of states
and individuals.

The right to legal capacity is a powerful example of how relational feminism can
be incorporated into an individual rights system. The right to legal capacity, as
interpreted by the CRPD Committee, acknowledges that individuals are
interconnected. It does not view a person as an individual, atomistic, island—
seeking to take actions to benefit themselves and provide maximum efficiency and
profit to themselves. Instead, it accepts that many people exist in a web of depen-
dency—with their family, friends, caregivers, co-workers, community, and others. It
recognises that an individual’s personhood is sometimes intricately tied to and
reliant on this web of dependency. For example, their wellbeing may be so closely
tied to another individual’s wellbeing that one cannot exist without the other. They
may make decisions based on what is best for those around them, as well as
themselves. This interconnection of individuals is recognised in the right to legal
capacity in its requirement that states provide access to support for the exercise of
legal capacity, which is described in detail in Chap. 1 (Flynn and Arstein-Kerslake
2014a; Watson 2016).

It is important to acknowledge that not all women, disabled women, and gender
minorities experience the socio-legal world in exactly the manner that I am describ-
ing. I also acknowledge that there are many other individuals and groups that may
experience the socio-legal world in a similar manner to how I am describing it for
women, disabled women, and gender minorities. For example, racial minorities,
sexual minorities, or even those from more privileged groups, such as white men.
The experience of interdependence, in particular, is quite universal in its applica-
tion—it can even be argued that there is no one that is truly free from social
dependencies. However, in this book, I am attempting to draw conclusions based
on societal norms and expectations that are largely externally thrust upon us by long
histories of oppression. This oppression has targeted—or impacted—particular
groups uniquely, such as women, disabled women, and gender minorities. In this
book, I am seeking to describe this general experience—the impact of systemic
oppression on women, disabled women, and gender minorities, in the form of denial
of the right to legal capacity.

2.3.1.3 Other Feminist Theories and Personhood

Legal scholar, Saru Matambanadzo has also tackled the topic of personhood from a
feminist perspective (Matambanadzo 2012). Matambanadzo takes the body and
embodiment as her starting point and draws on insights from vulnerability studies
and embodiment theory to reimagine legal personhood (Matambanadzo 2012, p. 71).
Vulnerability studies examines vulnerability under the assumption that vulnerability
is a universal constant for human beings. It argues for a legal system that is premised
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on the dependency created by this inherent vulnerability of human beings. It also
rejects the liberal political notion of isolated individualism—instead it recognises the
vulnerability and dependency that we all exist within and that connects us to those
around us and to an interconnected web of reciprocity with other human beings.
Philosopher Judith Butler has written about how we are defined, in part, by such
embodied vulnerabilities (Matambanadzo 2012, p. 75). Matambanadzo identifies
several concepts from vulnerability studies that she draws on:

Persons are characterized both as individuals and by their connection to others.

Persons possess a human body. They are characterized by embodiment, have been born and
have been gestated in the body of another member of their species. Persons are potentially
mothers and always the children of mothers.

Persons are sentient creatures that spend some time in their lives with self-awareness.

Persons possess present potential for individual existence and present potential for collective
associations.

Persons’ bodies are characterized not only by needs and appetites, but also by the limits of
sickness, illness and death.

Persons are demonstrably capable of pain and suffering and also pleasure and happiness.
(Matambanadzo 2012, pp. 75-76)

Matambanadzo uses these concepts, combined with embodiment theory to
develop her own nine non-hierarchical factors to determine when legal personhood
should be recognised (Matambanadzo 2012, p. 76).

Embodiment theory is a feminist theory of the body that queries how the self is
constructed in relation to the body (Matambanadzo 2005; Lennon 2019).
Matambanadzo posits that the body itself influences the boundaries of who is and
who is not considered a legal person (Matambanadzo 2012, p. 74). Therefore, taking
the body itself as her starting point and premising her work on an assumption of
vulnerability of human beings, she developed the following nine non-hierarchical
elements of legal personhood:

Embodied

‘Natural’ in so far as it is born of another member of its species

Vulnerable to death, illness, injury and need arising from embodiment

Capable of pain and suffering

Capable of pleasure and joy

Capable of volition

Possessing the potential for individual and collective existence

Possessing the potential for relational capacity under law (willingly enter into contractual
relationships and mutual obligations) and potential to understand the ramifications of such
relations

Possessing self-awareness (Matambanadzo 2012, pp. 76-77)
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Matambanadzo begins her analysis with a presumption of personhood—she says
that all individuals, entities, or collectives whose existence mirrors that of a human
being in terms of body and embodiment should enjoy a presumption of personhood.
For this class of individuals, entities, or collectives, when they are seeking to be
newly recognised as legal persons or they are already recognised as legal persons but
they are seeking an expansion of rights and responsibilities within legal personhood,
they should be entitled to a presumption of legal recognition for the rights and
responsibilities of legal personhood at least to the level of quasi-personhood. She
says that those that do not mirror the embodied capacities and vulnerabilities of
human beings should have the burden of proving that they resemble human bodies
and are similarly situated to embodied human beings. She proposes that the nine
elements listed above can determine which individuals, entities, or collectives are
entitled to this presumption of personhood. If some, but not all, of the elements exist,
then the individual, entity or collective could be deemed a quasi-person entitled to a
particular range of rights and/or responsibilities. If none of the elements are met—
meaning that the individual, entity, or collective does not display the sorts of
vulnerability or the types of potential that arise from the body—then, the individual,
entity, or collective is not granted legal personhood and may only enjoy the rights
and responsibilities of legal personhood as a matter of privilege and not as a matter of
right (Matambanadzo 2012, pp. 76-77). Matambanadzo says that her framework
restructures legal personhood in a manner that is centred on human embodiment and
vulnerability but it can also be used to identify and ascribe legal personhood to
non-human entities and collectives that demonstrate sufficiently similar attributes to
human bodies and their vulnerability (Matambanadzo 2012, p. 77).

I have included Matambanadzo’s work here to demonstrate the vastness of
literature and theories on legal personhood and the potential to create and adapt
such theories to comport with what may be a new understanding of legal personhood
introduced in CEDAW with the right to legal capacity in Article 15 and developed
further in the CRPD in Article 12. While Matambanadzo’s theory does not substan-
tively engage with human rights law—her attempt appears to be to reconstruct the
boundaries of legal personhood to better incorporate minority groups, such as
women, disabled women, and gender minorities by utilising embodiment theory
and vulnerability studies. Embodiment theory allows her to include minority groups
as full legal persons by virtue of their humanness. Vulnerability studies allows her to
adapt the elements of legal personhood—her nine non-hierarchical elements—to
reflect a definition of legal personhood that incorporates elements that are lacking
from previous definitions—such as those created largely by white, able-bodied,
cisgender men, like liberal political theory. For example, she has included the
elements, “Possessing the potential for individual and collective existence” and
“Possessing the potential for relational capacity under law,” which both emphasise
a relational view of personhood—focusing on the role of the legal person in social
spaces and not merely the individual capabilities of the legal person (Matambanadzo
2012, pp. 76-77).

Matambanadzo’s view of the legal person relates to the right to legal capacity in
that it includes the relational elements described above. Her theory of legal
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personhood does not stray too substantively from traditional liberal political theory
views of legal personhood—she stills largely maintains elements of cognition,
rationality, and volition—as can be seen (and are problematic for the reasons
described in Chap. 1, such as the conflation between a right to legal capacity and
an assessment of mental capacity) in the last four elements that she lists. In addition,
she maintains the prioritisation of individualism in some respects—she discusses
legal personhood in the context of an individual right (although, she leaves the
potential for it to be ascribed to collectives and other entities). This is similar to the
right to legal capacity in international human rights law—it maintains the liberal
political theory emphasis on the rights of the individual—it is, after all, an individual
right to legal capacity. In addition, the relational elements that she brings in—
discussed above—do, at least, give a nod to the possibility that legal personhood
could be held and exercised across multiple actors. These relational elements align
with the state obligation to provide access to support for the exercise of legal
capacity in Article 12(3) of the CRPD.

I, myself, am not completely convinced by Matambanadzo’s nine elements—I’'m
not sure that they adequately incorporate the needs of all minority groups—includ-
ing women, disabled women, and gender minorities. For example, some disabled
women—and some disabled people, more broadly—may be perceived to be
excluded by the elements of ‘understanding’ and ‘self-awareness.” Conversely, |
would be happy to argue that all people—including all disabled people with cogni-
tive impairments—can be assumed to possess self-awareness and the potential to
understand—even where the communication of such skills is not always clear (Flynn
and Arstein-Kerslake 2014b; Arstein-Kerslake 2017). However, I am not confident
that all parties would argue in such a manner when implementing Matabanadzo’s
elements and they may then exclude some disabled people from legal personhood on
the basis that they are perceived to not understand or have sufficient self-awareness. I
would also query the necessity of such elements for legal personhood. I would
instead argue, in line with what I see the text of Article 12 of the CRPD requiring,
that we can assume legal personhood and then—in recognition of the relational
existence of everyone—seek to provide support for the exercise of personhood and
tailor that support to the needs of each individual. As I have mentioned previously,
this maintains the liberal political notion of the individual as possessor of rights—
such as the right to legal capacity—yet does so while challenging the liberal political
notion that individuals operate in isolation.

2.3.1.4 Application of Liberal Political Theory of Rights to Women

Critical feminist theory also queries whether ‘rights’ can meaningfully apply to
women, when the conception of legal personhood is so profoundly rooted in the
notion of the male (Ahmed 2016; Naffine 2019). This raises the question of whether
the right to legal capacity can meaningfully apply to women. In many ways, no,
rights cannot meaningfully apply to women or any other minority group—at least
not in the same way that they do to men—because the concept of rights has, as its



46 2 Personhood: Perspectives from Critical Feminist, Disability and Queer Studies

foundation, principles that are overwhelmingly attached to a patriarchal history that
prioritised the personhood of men and the needs and desires of men (McConnell
1996). As discussed previously, the concept of individual rights largely stems from a
liberal political history that was, in many ways, created by and for men—embracing
a long line of male dominated legal and political theory.

However, individual rights have evolved to become a rousing cry for equality for
all. This originally strongly patriarchal notion of rights has been ascribed to minority
groups—including women—and is utilised to demand equality for these groups on
an equal basis with others—*‘others’ are usually the dominant white male, cisgender,
heterosexual individuals that exist in a realm of privilege that is largely untouchable
for other groups. It is easy to see the irony of using the rights framework to attempt to
create equality—when the framework itself came from a place of extreme privilege.
This theory of individual rights created by the privileged is now being applied (often
by the privileged) to seek to provide equality for the underprivileged minorities.
How could such a framework encompass the needs of underprivileged minorities?
Men created the rights framework in line with their values of individual strength,
isolated autonomy, and liberty. Many minorities—women, in particular—don’t
share the same values. Women and other minorities often value community and
family driven ideals more than individual ideals, partly because women and other
minorities have had to band together in response to oppression. For example,
women, at all levels of social classes, are often charged with rearing children and
caring for the health and welfare of the entire family unit. As such, they may value
law and policy reform that provides assistance with childcare, healthcare, and
caregiving responsibilities—this provides benefit to people other than them-
selves—it may not directly fulfil an individual right—however, it may be the
means that women need and/or desire to improve their lives and improve the lives
of those that they love. The rights framework, in contrast, is structured to primarily
provide a means to improve the individual’s life—in classic white, able-bodied,
heterosexual, cisgender male fashion.

It may be worth mentioning at this point that even this discussion is taking place
within what is, of course, the remnants (or, perhaps, more than remnants—perhaps
the ongoing dominant form) of patriarchal legal and social theory. It is almost
inescapable in its dominance because there is very little in the way of alternative
dialogues or alternative systems. When you do venture down these alternative roads,
you run very quickly into a feeling of futility—so much of our social and legal
systems are built on the dominant hegemony of patriarchy—or systems that were
established in this hegemony—that venturing outside of it renders your work
impactless aside from those fringe few that may also be interested in an alternative
system. While this is unfortunate in some respects—in other respects, it makes sense
and lends itself to societal efficiency and consistency. We all likely relate to each
other better and work more effectively together when we are working within a
common system—or at least within common ideologies. Because men, and the
patriarchal system have held positions of power and privilege for so long—it is
their system of patriarchy that has become—or been imposed—as our common
system.
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Recognising that patriarchy remains the dominant system—or at least heavily
influences our common social, legal, and political theories and systems—in order to
have an impact, it is often most effective to work within these systems of patriarchy.
For this reason, we might answer ‘yes, to some degree’ to the question of whether
‘rights’ can meaningfully apply to women, when the conception of legal personhood
is so profoundly rooted in the notion of the male as a ‘person’. While it is rooted in
the notion of a male as a person—it is also deeply committed to equality. Of course,
this was originally a conception of equality that only applied to a privileged male
class of people—however, the principles of equality may be able to apply beyond
that group.

2.3.1.5 Right to Legal Capacity and Critical Feminist Theories
of Personhood

Feminist theories do not all support the current reality of the neo-liberal emphasis on
the primacy of the individual, as mentioned above. They do all provide a more
holistic picture of what personhood means from a feminist perspective and an
explanation for why women have often been excluded from theories of person-
hood—women do not nicely slot into the patriarchal creation that is modern legal or
moral personhood, as we know it. We would very likely benefit from a conception of
legal and moral personhood that more widely embraces these feminist theories. Such
a change to the conception of legal and moral personhood would likely also
necessitate—or precipitate—a change to the conception of legal capacity.

Some ideas from feminist theories of personhood are already embraced and
encompassed in the right to legal capacity. Such as the possibility to exercise
autonomy relationally—in concert or in cooperation with others—which is inherent
in the state obligation to provide access to support for the exercise of legal capacity,
discussed above and in Chap. 1. Recognising and enforcing these concepts may
begin to push the world toward a recognition of personhood that is more closely
aligned with feminist theories of personhood. This may provide a world in which
personhood can be more easily attributed to a wider diversity of individuals and,
hopefully, can then precipitate a more equitable society because more individuals
will have access to the power that is inherent in recognition as a legal person.

Understanding that the current notion of personhood is largely reflective of
patriarchal norms of individualism and economic competition, it is important to
also recognise that legal capacity similarly encompasses some of these norms—
which makes legal capacity a particularly powerful concept, because it is a tool of the
dominant strata of our society. Individuals who have their legal capacity recognised,
are recognised as persons and actors in our socio-legal lifeworld—they have the
power of the dominant strata. It is, therefore, essential that all peoples have this
dominant form of personhood recognised on an equal basis with others in order for
any semblance of equality to be achieved.

I do not want to give the impression that I am endorsing a neo-liberal, patriarchal
conception of personhood. I would love to live in a world in which feminist theories
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of personhood dominate in our legal system and the granting or denying of person-
hood falls along those feminist lines. For example, in line with relational feminist
theory, acknowledging the personhood of a family unit and providing some form of
legal recognition for the family unit as a legal person. If such a broader conception of
personhood was enacted, the boundaries of legal capacity would similarly need to be
re-examined and re-defined. Alas, this is not the system that we currently live within,
and, as such, in Chap. 3, I will discuss denials of personhood and legal capacity
within the current system that exists today—which is one that continues to largely
maintain neo-liberal patriarchal notions of personhood.

2.3.2 Critical Disability Theory and Personhood

Critical disability theory does not have the same clarity as critical feminist theory in
the development of various schools of thought regarding different theories of
personhood. Instead, it appears that critical disability theory on personhood is a
piecemeal body of literature in which many individual scholars have discussed the
topic, but until the discussion of legal capacity spurred by Article 12 in the CRPD,
there had not been large bodies of scholarly literature developed on theories of
disabled personhood. Since Article 12, there has been a flurry of writing on legal
personhood and disability—this scholarship has developed with a common thread,
which is the universal recognition of personhood, by virtue of being born human
(Dhanda 2012; Quinn and Arstein-Kerslake 2012; Flynn and Arstein-Kerslake
2014b; Quinn and Rekas-Rosalbo 2016). Much of that scholarship was discussed
in Chap. 1. In this section, I discuss scholarship related to disability and personhood
that is primarily pre-CRPD or emanating from sources other than the CRPD.

2.3.2.1 Exclusion from Moral Personhood of Disabled People

Moral philosophers have thoroughly debated the personhood of disabled people.
Unfortunately, many of those debates have taken as their starting point an assump-
tion that there is an argument for not including disabled persons as full moral
persons. In fact, it appears that more philosophers have discussed excluding disabled
people than they have discussed including them. This exclusion has spurred
responses from critical disability theorists and fellow philosophers (Kittay 2005;
Kittay and Carlson 2010; Wong 2010; Flynn and Arstein-Kerslake 2014b).

Liberal theorist and moral philosopher, John Rawls, provides one of the most
inclusive liberal attempts to rationalise how political and social institutions should
define personhood (Kukathas and Pettit 1990; Nussbaum 2006). However, he
assumes that personhood only includes those who are considered “normal and
fully cooperating members of society over a full life”” with the “requisite capacities
for assuming that role” (Rawls 2005, p. 21). There has long been a difficulty in
determining what this definition of personhood means for disabled people—
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particularly those that some conceptualise as non-participating members of society.
Rawls himself called this one of “the problems on which justice as fairness may fail”
(Rawls 2005, p. 21). However, he also suggested that “perhaps we simply lack the
ingenuity to see how the extension [of justice to disabled people] may proceed”
(Rawls 2005, p. 21).

Some scholars, including Martha Nussbaum, Eva Kittay and Cythia Stark have
argued that Rawls’ conception of personhood particularly excludes people with
intellectual disability or may require differential treatment for people with intellec-
tual disability. They argue that other theories, such as Amartya Sen’s work that is
based on enhancing human capabilities, provides for better inclusion of disabled
people (Kittay 1999; Nussbaum 2006; Stark 2007). However, others argue that
Rawls’ theory can be interpreted in a way which includes disabled people in
definitions of personhood and does not require differentiating between disabled
people and those without disabilities (Wong 2010; Flynn and Arstein-Kerslake
2014b).

In Rawls’ theory of justice as fairness, one of the primary characteristics of those
he conceptualises as persons is that they have the potential to develop what he calls
the two ‘moral powers’: (1) the capacity for a sense of justice (the ability to regard
others as equals and engage with them on fair terms) and (2) the capacity for a
conception of the good (the ability to determine ones goals and work towards
achieving them) (Rawls 1999, p. xii). Nussbaum argues that these two moral powers
required for personhood may exclude some disabled people (Nussbaum 2006).
Conversely, Sylvia Wong argues that we should read Rawls’ work as including
the possibility that all human beings have the potential to develop these moral
powers—she calls this the potentiality view (Wong 2010). Wong argues that the
potentiality view means that all persons should be supported to develop these two
moral powers and that this can be done through securing ‘enabling conditions’
which allow individuals to express their will and preferences.

Rawls himself acknowledged that, according to what he calls ‘the principle of
need,’ citizens’ basic needs—such as food, shelter, and access to social and cultural
opportunities—must be met before liberty and equality can be meaningfully sought
(Rawls 1993, p. 7). Wong argues that ‘enabling conditions’ fit within the principle of
need and therefore must be secured before equality or liberty can be sought for
disabled people. Wong states that ‘enabling conditions’ include opportunities such
as: belonging to social groups, interacting with adults who are already exercising the
two moral powers, developing relationships with family members, classmates,
friends and co-workers, and taking ample time to develop skills (Wong 2010,
p- 133).

Building upon Wong’s theory, scholar Eilionéir Flynn and I argue that the
enabling conditions specified by Wong can include what we conceptualise as a
continuum of support for the exercise of legal capacity—or support for legal
decision-making as outlined in Article 12(3) of the CRPD (Flynn and Arstein-
Kerslake 2014b). We argue that this support for the exercise of legal capacity is an
‘enabling condition’ because it is “necessary for citizens to understand and to be able
fruitfully to exercise ... rights and liberties” (Rawls 1993, p. 7).
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In addition, Flynn and I argue that support for the exercise of legal capacity can
allow individuals to express their will and preferences in such a manner that allows
them to develop Rawls’ two moral powers that he theorises as prerequisites for
personhood. In other words, people can be supported to exercise legal capacity to
develop an understanding of others as equals, to engage with them on fair terms, and
to determine their own goals and work towards them. This allows for the utilisation
of Rawls’ liberal theory of justice while also including disabled people as moral
subjects within the theory and recognising their moral and legal personhood (Flynn
and Arstein-Kerslake 2014b).

2.3.2.2 Interpersonal Exclusions from Personhood of Disabled People

Heikki Ikiheimo, discusses ‘interpersonal personhood.” He says that recognising
your own personhood is essential for fulfilment in life. He also identifies that
recognition of your own personhood is often dependent upon others receiving and
accepting you as a person (Ikdheimo 2008, p. 87). He explores the experience of
disability and identifies the importance of the simple experience of others not
treating you and acting towards you in the way that they would for those they
consider full persons. He says that this, itself, is a manifestation of a granting or
denial of personhood (Ikdheimo 2008, p. 83). For example, he discusses the expe-
rience of some disabled people:

It is as if you were not included, in the implicit countings or accountings of others in concrete
context of interactions, among the persons present. It is the way they look at you, the fact that
they talk about you, rather than fo you (though they may talk to your assistant). When you
try to speak to them, you seldom see the light of understanding in their faces, but more often
a humiliating mixture of pity and confusion. Indeed, how would they count, if someone
asked them to count the number of persons in a room where you are? (Ikdheimo 2008, p. 84)

He identifies this as the epitome of social exclusion. If an individual is formally
recognised as a legal person—and theoretically recognised as a moral person—but is
excluded in interpersonal interactions, they may experience profound social exclu-
sion as a result of the denial of this ‘interpersonal personhood.” The denial of
personhood in this way may have an even greater negative effect on the individual
than the more systemic denials of personhood at the legal or moral levels. Ikdheimo
asserts that merely recognition of the right to legal personhood may not assist in
denials of this type of ‘interpersonal personhood.’ His solution to such denials is to
create an open dialogue about such denials in order to raise awareness in those that
may be perpetrating such interpersonal denials of personhood (Ikdheimo 2008,
p- 86). He asserts that the recognition of an individuals’ personhood is worth fighting
for—and it is better to respond when an interpersonal denial of personhood occurs
rather than resign oneself to such denials (Ikdheimo 2008, p. 87).

Other scholars have also identified similar denials of personhood on an interper-
sonal level for disabled people (Luborsky 1994; Murphy 2001, 2016). Anthropolo-
gist Robert Murphy writes drawing on literature as well as personal experience of
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acquired disability and identifies both the self and the social environment as possible
limiting factors on a disabled individual’s personhood. He says,

The disabled have become changed in the minds of the rest of society into a kind of quasi-
human. In only a few months, I had moved subtly from the centre of my society to its
perimeter. I had acquired a new identity that was contingent on my defects and that either
compromised or radically altered my prior claims to personhood. In my middle age, I had
become a changeling, the lot of all disabled people. They are afflicted with a malady of the
body that is translated into a cancer within the self and a disease of social relationships. They
have experienced a transformation of the essential condition of their being in the world. They
have become aliens, even exiles, in their own lands. (Murphy 2016, p. 260)

Murphy focuses strongly on external forces in the social environment that
devalue and dehumanise the disabled individual and the disabled body (Murphy
1995).

Anthropologist Mark Luborsky undertook a qualitative study of middle aged and
elderly polio survivors and found that personhood can be eroded on a social,
interpersonal level for disabled people. He asserts that personhood cannot be indi-
vidually ascribed, but instead is dependent upon recognition and affirmation by
others. He identifies that there are certain roles that an individual must be able to
perform in order to be recognised and accepted as a full person—including being a
responsible and productive worker, spouse, family and community member
(Luborsky 1994, p. 240). Lubrorsky identifies that this social exclusion from con-
sideration as a full person is a key aspect in disabling the individual (Luborsky 1994,
p- 251). This fits in with the social model of disability, which presents its own
framework for viewing personhood in the context of disability.

2.3.2.3 Social Model of Disability and Personhood

Critical disability theorists utilise the social model of disability to theorise the
relationship between disabled people and our socio-legal world. The traditional
medical model of disability places the burden of disability on the individual. It
pathologizes human difference and labels individuals as disabled. It seeks to fix or
cure those individuals by altering the individual in such a way that they better fit with
a preconceived notion of normal. In contrast, the social model of disability places the
burden of disability on society rather than on the individual. The social model views
disability as simply a result of an unaccommodating society. It theorises that
disability occurs where an individual’s impairments—physical or mental—are not
sufficiently accommodated in society. The theory surmises that it is only these social
barriers that create disability. If the social barriers were broken down, disability
would not exist (Hughes and Paterson 1997; Oliver 2013; Shakespeare 2016).

The conception of personhood has not been thoroughly explored among social
model theorists. However, the social model has the potential to be an important
platform for the conceptualisation of personhood from the perspective of critical
disability theory. It inherently requires the full recognition of legal personhood in
disabled people because it assumes that disabled people are due equal rights and
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responsibilities to others. This is clear because there would be no obligation to alter
social environments to achieve equality for non-persons—or, at least, the impetus
would be much less to do so. Therefore, for the effective implementation of the
social model of disability, disabled people must be recognised as full legal persons—
they must be entitled to equal rights.

The demand for full moral personhood can also be identified in social model
theory because it views disabled people as individuals who merely have impair-
ments. In this way, they are full persons, who are merely experiencing impairment of
some kind—physical or mental. As stated above, it is social barriers that turn those
impairments into disabling conditions. It can be argued that Wong’s potentiality
view, discussed above, fits in well with the social model. In order for the social
model to be consistent, all people must be thought of as people—or that they at least
have the potential to have all the characteristics that one would require for the
ascription of personhood. This starting point of recognising moral personhood is
required in order to then go on to apply the social model and examine what
impairment the individual has and how it interacts with the social environment to
disable that individual. In other words, it would be largely irrelevant if non-persons
experience social barriers—because we are generally not seeking equality for
non-persons (this ties in with liberal political theory’s emphasis on equality).
Therefore, if there were people who could be disregarded has not having sufficient
potential for human traits in order to be considered moral persons, the analysis of
their impairment and the impairment’s interaction with social barriers would be
meaningless—which would make the social model meaningless. In this way, the
recognition of moral personhood of disabled people is a foundational element of the
social model—the model assumes moral personhood and would not apply if disabled
people were not recognised as moral persons.

The very delineation of personhood is a delineation that we use in order to
understand who we consider our equals and who we are willing to accept as
members of our society—as part of our social contract—and who we have a moral
obligation to ensure enjoys equal participation with others and who we, in turn, are
obligated to ensure protection of their liberty, privacy, property, etc. Therefore, the
social model demand for barriers to be broken down—is dependent upon an
assumption that disabled people are equal contracting members in the social world
and are, therefore, entitled to equal participation and recognition.

2.3.2.4 Diagnosis and Its Impact on Personhood

There is also a line of scholarship that identifies the ascription of diagnoses and
labelling of disability as precipitating denials of personhood (Hacking 1986; Hughes
2012). They highlight the sometimes arbitrary nature of medical diagnoses and the
importance of taking the individual as a whole person—a blank slate—whom a
diagnosis has been foisted upon. Philosopher Ian Hacking identifies several diagno-
ses and labels that have been created by the medical profession and other sciences—
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for example, multiple personality disorder and autism. He discusses how they are
developed, how they evolve, and how they are applied to individuals. He states,

numerous kinds of human beings and human acts come into being hand in hand with our
invention of the categories labelling them (Hacking 1986, p. 236)

He explores what these labels mean for the individual and how that impacts their
relative personhood and their position in the world (Hacking 1998a, b). He examines
these, not necessarily out of a desire to achieve social justice or equality, but, out of a
philosophical curiosity about how we ‘make up people’ (Hacking 1986). This
suggests that personhood is, at least in part, constructed externally by social
forces—as many of the other theories discussed in this chapter also suggest. It also
highlights the transience of such labels and the sometimes highly subjective and
socially biased creation of such diagnoses and labels.

The ascription of identities—via diagnoses and labels of disability—have a
profound impact on how personhood is or is not recognised in both interpersonal
dimensions (described above) as well as socio-legal dimensions (such as legal
personhood being denied via guardianship that is imposed on the basis of a particular
diagnosis, such as dementia or mental health diagnoses). The underlying reason for
this impact on personhood, in such ascription of identities, is the profound discrim-
ination that exists against people with actual or perceived cognitive disability and
mental health disability. It may be illusory labels that are ascribed to individuals at
the whim of the medical profession—or that are constructed by the medical profes-
sion—but it is this discrimination and prejudice that precipitates the removal of
personhood as a result. (These phenomena are not discrete—it is likely that the
creation of disabling labels was influenced by strong discriminatory desires against
those perceived as different. Once the labels are created, it then becomes easier to
discriminatorily deny personhood based on those labels because the power of
science and medicine then lies behind the force of the denial of personhood.)

Well-known disability scholar, Tom Shakespeare, identifies both the illusory
nature of disability and the reality of the disability experience. He does not venture
into formulating a new theory of personhood—however, he does discuss the impact
that diagnosis has on personhood, while also heavily emphasizing that it is not only
diagnosis that constructs disability. Although he is not specifically creating a theory
of personhood—his theory can be applied to personhood in that his arguments imply
that socially imposed diagnosis or other disability labelling, paired with physical,
bodily experiences of disability make up the ‘disability personality’—or personhood
in the context of disability. In other words, the social construction and the physical
embodiment make up disabled personhood (Shakespeare 2013, pp. 59-67).

2.3.2.5 Right to Legal Capacity and Critical Disability Theories
of Personhood

Arguably, even more so than for women, the story of disability and personhood is
largely a story of exclusion. Much of the scholarship is defensively attempting to
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amend existing theories of personhood to ensure that disabled people are included.
In contrast, significant lines of inquiry in feminist theory are seeking to revolutionise
personhood and completely re-imagine personhood from a feminist perspective—for
example, relational feminism, discussed above. Such re-imagining has the potential
to bring the benefit of feminist thought and apply it to a conception of personhood
that applies to everyone—it has the potential to not only benefit women but also to
transform our socio-legal world by providing new meaning to how we define and
support personhood. Critical disability theory has yet to achieve such a substantial
body of work in which conceptions of disability may lead the way in redefining
personhood. However, the scholarship and lines of inquiry that [ have outlined above
present the potential for such a transformation of personhood.

This scholarship combined with right to legal capacity as developed by the CRPD
Committee, may provide the fuel for a new line of inquiry into re-imaging person-
hood based on critical disability theory. As Flynn and I have argued, the right to legal
capacity and support to exercise that capacity can be ‘enabling conditions’ for the
potential of all individuals to be included as moral persons (Flynn and Arstein-
Kerslake 2014b). In addition, theories of interpersonal personhood highlight the
history of oppression that disabled people face in daily interactions and the necessity
to overcome that discrimination in order to realise the right to legal personhood—as
part of the right to legal capacity. The social model of disability similarly highlights
the social barriers—external to the individual—that also must be overcome to realise
the rights to legal personhood and legal capacity. A part of overcoming this
discrimination and breaking down these social barriers is ensuring that the concep-
tion of the individual is divorced from any diagnosis or label of disability—that the
personhood is attached to the individual and is not dependent upon the existence or
absence or certain diagnoses or labels. These insights apply to the context of
disability, but they can apply much more broadly than that as well.

Critical feminist theory reflects a re-imagining of personhood with the inclusion
of relational elements. This is reflected in the right to legal capacity in the obligation
for the state to provide support for the exercise of legal capacity. Critical disability
theory discusses these relational elements much less, but instead focuses on the
profound discrimination and exclusion that disabled people face in regard to recog-
nition as full persons. Combining these, as well as the following contribution of
critical queer theory to conceptions of personhood may begin to provide a picture of
what the right to legal personhood—and legal capacity—means for women, disabled
women, and gender minorities, as well as how insights developed from critical social
theory related to these groups may give us a new understanding of personhood.

2.3.3 Critical Queer Theory and Personhood

There is relatively limited scholarship available about how gender minorities fit in to
existing theories of personhood—or, indeed, how personhood may be
conceptualised from the perspective of gender minorities. However, critical queer
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theory does provide some insights. It examines the social world from the perspective
of the queer community—usually conceived of as including sexual minorities
(including gay, lesbian, and bisexual people) and gender minorities (including
transgender, intersex, and non-binary people). It is focused on the philosophy of
difference and marginality and its roots include the works of Michel Foucault and
Judith Butler (Foucault 1990; Butler 1999; Jackson and Hogg 2010).

2.3.3.1 Michel Foucault and Personhood

Foucault’s History of Sexuality makes an argument that has parallels with critical
disability studies scholars who argue that the pathologizing of difference have a
profound impact on self-imposed and socially constructed perceptions of an indi-
vidual’s personhood, discussed above (Hacking 1986; Foucault 1990; Hughes 2012;
Shakespeare 2013). He distinguishes sexuality from sex—he identifies sex as a
physical act and sexuality as an internal characteristic of the individual. He argues
that psychiatry played a pivotal role in constructing sexuality as a means of catego-
rizing persons and pathologizing non-heterosexual sex. With the rise of the medical
establishment and psychiatry in the mid nineteenth century, came the classification
of sexual desires. People’s desires were pathologized if they did not fit in with the
heteronormative dominant culture. They began to be labelled according to their
sexual desires and those labels had the potential to create a differential standing of
person—a lesser form of personhood.

In particular, Foucault identifies homosexuality as merely an invention of het-
erosexuality—as simply a label for those who deviate from what is considered to be
the norm of heterosexuality. Foucault’s work explores the impact on personhood of
labelling and categorizing people based on sexuality. It highlights the ever-present
issue that those labelled with some form of deviation from the dominant norm often
experience problems with personhood—either others treating them as not being full
persons, either formally or on interpersonal levels, or self-imposed denigration of
personhood based on such socially constructed and subsequently internalised labels
(Foucault 1990; Jackson and Hogg 2010).

2.3.3.2 Judith Butler and Personhood

Judith Butler’s Gender Trouble tackles personhood from a different angle. From her
work, we can draw additional conclusions regarding the role of identity in
constructing personhood. In Gender Trouble, she addresses identity in feminism—
she asserts that an identity category, such as ‘women’ has boundaries that may lend
coherence to the movement but may serve to exclude some of the most marginalised
individuals. She identifies that white, heterosexual women with families were the
category of person that was most clearly included in the feminist movement. This
preferred identity of the movement excluded transwomen, women of colour,



56 2 Personhood: Perspectives from Critical Feminist, Disability and Queer Studies

lesbians, and others. In this way, Butler argues that identity is permanently troubled
and can be utilised as a weapon of exclusion.

I believe that Butler’s work can be extrapolated to personhood. The feminist
movement was only willing to ascribe its version of personhood to the identity of
women that it chose—white, heterosexual women with families. It effectively
relegated all others to a category of non-person—or at least to a category of person
that was not worthy of inclusion in a feminism rights movement. To solve this,
Butler proposes to leave identity categories permanently open and undefined. She
argues for defining who to include in social movements based on common aims and
struggles, as opposed to common identities (Butler 1999; Jackson and Hogg 2010).
She seems to be asking for personhood to be conceptualised universally. If we
assume inclusion in personhood of all those born human, there is no possibility for
exclusion from social movements based on identity or group membership. In a
liberal political landscape—such as the one that dominates much of the world—
those recognised as having personhood are entitled to equal rights (Gutmann 1980).
If all humans are designated as persons, then they are all entitled to equal rights and it
must be their struggles that define their social movements because to define it
otherwise would run counter to an assertion that all persons are entitled to equal
recognition and equal rights.

In this way, in Gender Trouble, Butler establishes that it is not only the medical
profession that can ascribe labels that impact our personhood—as discussed in
critical disability theory and by Foucault. It may be a social movement that creates
a category of person that it will include and others that it will exclude. The
individuals whose identities are excluded may have their personhood doubly
impacted—the dominant cultural has rejected them and so has the minority group
that they potentially could have sought refuge with.

In Butlers 2004 book, Undoing Gender, she tackles personhood in a more explicit
manner. She identifies that the oppressed subject enjoys recognition—in order to be
oppressed by a dominant culture or group, one must be recognised as a person or
subject. However, the denial of recognition presents an even more profound instance
of social exclusion. She says,

To find that you are fundamentally unintelligible (indeed, that the law of culture and of
language find you to be an impossibility) is to find that you have not yet achieved access to
the human, to find yourself speaking only and always as if you were human, but with the
sense that you are not, to find that your language is hollow, that no recognition is forthcom-
ing because the norms by which recognition takes places are not in your favour. (Butler
2004, p. 30)

Butler identifies that the struggle for sexual minorities and gender minorities is
not merely for rights—but for recognition in the first instance (Butler 2004, p. 32).
She also queries the usefulness of the conception of personhood as it exists with the
dominant heteronormative patriarchal culture and the likely impossibility that sexual
and gender minorities could fit into such notions of the person. Instead, she says that
the struggle for sexual and gender minorities is not merely to be recognised as
persons, but to first create a social transformation of what it means to be a person—in
order for the definition of personhood to be able to meaningfully include sexual and
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gender minorities. She argues that international human rights law is a means for
intervening into the social and political process that creates and articulates person-
hood. It has the power to redefine and renegotiate what it means to be a human
(Butler 2004, pp. 32-33). The right to equal recognition before the law and the right
to legal capacity may be one of the most direct and the most effective ways to
reconceptualise the human—or the definition of legal personhood.

2.3.3.3 Queer People, Liberal Political Theory, and Personhood

It has also been argued that queer people can and do fit into the liberal political
notion of a ‘person’ and that the rights framework that accompanies liberal political
personhood can and should be applied to queer people (Phelan 2000). Shane Phelan
argues that queer people necessarily must be accepted into liberal political theory
and use it to their benefit. Liberal political theory promotes individual rights and
sanctity for the private severe and for individual liberty. Phelan argues that it is
essential for minorities—including queer people—to engage with liberal political
theory because it continues to dominate much of our legal and political systems. He
also argues that these concepts of individual rights and sanctity for the private sphere
are areas of liberal political theory that are particularly important and beneficial for
queer people. He argues that there is no need for queer people—or any minority
group—to adhere to or endorse a particular view of liberal political theory. Instead,
he argues that liberal political theory can be adapted to include the needs of queer
people and other groups who may place higher importance on relationships and
recognition than traditional (white, male, cisgender) liberal political theorists
have done.

It is important to recognise that Phelan discusses primarily sexual minorities and
not gender minorities. Sexual minorities are individual who have sexual preferences
other than the majority group experience of heterosexuality. Gender minorities—as
discussed previously—are those that do not ascribe to the gender binary, for various
reasons. In this book, I am focusing my analysis on gender minorities and not sexual
minorities because my main concern in this book is the impact of gender on the
realisation of the right to legal capacity. However, there are likely similarities
between the oppression experienced by sexual minorities and gender minorities
and—as such—theories of inclusion in personhood for sexual minorities may have
some parallels for gender minorities.

In relation to Phelan’s work, his assertions can likely apply to gender minorities,
as well as other minority groups. As I have discussed elsewhere in this book, I am
leaving aside the opportunity to substantially critique liberal political theory—
however tempting it may be. Instead, in this book, I am accepting that liberal
political theory plays a prominent role in many of our modern legal systems and
therefore engaging with it may provide the best way to create reform towards the
realisation of the right to equal recognition before the law of women, disabled
women, and gender minorities (of course, this is debatable as well, and I look
forward to future opportunities to engage with such debates).
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Assuming that we are accepting that liberal political theory plays a significant role
in modern legal systems and that minority groups, such as gender minorities, may
benefit from engaging with liberal political theory, I believe that—as Phelan sug-
gests—gender minorities can and should fit in to modern conceptions of personhood
in liberal political theory. In addition, similar to Phelan’s arguments related primarily
to sexual minorities—for gender minorities, I believe that the protection of individ-
ual rights and preserving the sanctity of the private sphere are also elements of liberal
political theory that are important. This is largely because gender minorities often
experience gross intrusions into their private spheres. For example, intersex people
are subjected to forced genital modification and sterilisation (Karkazis 2008); and
intersex and transgender people are often in situations where the law requires
intrusions into the private sphere, such as divorce and forced sterilisation before
recognition of gender (Karkazis 2008; Lee 2015; Honkasalo 2018; Rowlands and
Amy 2018).

2.3.3.4 Right to Legal Capacity and Critical Queer Theories
of Personhood

Critical queer theory adds important insights for a reconstruction of personhood in
light of gender. Foucault’s arguments that personhood can be denigrated by socially
imposed norms and labels related to gender and sexuality parallels critical disability
studies arguments that medical diagnoses and disability labelling can lead to denials
of personhood. Butler’s work emphasises the importance of initial recognition—the
concept that the first struggle for gender and sexual minorities is often simply
recognition as people in the first instance—recognition that they exist. Her work
also highlights the necessity that any definition of personhood is sufficiently inclu-
sive of all people, including those that do not conform to the gender binary. In
addition, some concepts from liberal political theory may be beneficial to gender
minorities in considering a reconstruction of personhood—for example, the impor-
tance of the protection of individual privacy and the protection of individual rights.
A reconstruction of personhood in light of these insights, would include consider-
ation that labels can denigrate personhood, the need for holistic recognition of all
people—regardless of gender identity, and the maintenance of individual rights that
attach to the person—including the right to privacy.

This relates to the right to legal capacity in many ways. First, it is an individual
right, as discussed previously, and therefore fits in with liberal political theory and
may be the tool necessary for the protection of personhood for gender minorities—as
suggested by Butler and Phelan (Phelan 2000; Butler 2004, pp. 32-33). Second, the
universal nature of the right to legal capacity, as discussed above, and by Dhanda,
can encompass the need to overcome labels as well as the need to provide initial
recognition to gender minorities. If a right is truly universal, it must apply to all
individuals (Dhanda 2012).
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2.3.4 Conclusion on Personhood and Critical Feminist,
Disability, and Queer Theory

Drawing on critical feminist, disability, and queer scholarship, personhood may be
able to be reimagined to better encompass the reality of the lives of women, disabled
women, and gender minorities. Relational elements can be included from critical
feminist theory. Drawing on critical disability theory and queer theory, the impact of
labelling based on medical diagnosis or social norms can be limited and discrimi-
nation can be taken into consideration from both an interpersonal and systemic
perspective. Critical queer theory has also highlighted the need for initial recogni-
tion—to ensure that there are not groups, such as some gender minorities, that are
completely overlooked when defining, granting, and asserting personhood. This has
the potential to create a new conception of personhood that better includes women,
disabled women, and gender minorities—and may better reflect the reality of all
individuals lives because the experiences of individuals in these three minority
groups may be reflective of some part of the lives of most individuals. For example,
the reality of exercising autonomy in relation to others (from feminist theory); the
need to combat discrimination (from disability theory and queer theory); and the
need to be flexible in the definition of personhood in order to maximise and ensure
inclusion (from queer theory).

2.4 Power and Privilege: Importance of Legal Personhood

Power and privilege are both complex concepts that have been defined in various
ways across scholarly literature and social spaces (Bierstedt 1950). As the movement
for social equality grows—and, in particular the movement for racial equality—the
concepts of power and privilege are becoming increasingly prevalent. The broad
idea is that discussions of power and privilege are discussions of an individual’s
social capital and their position in society. Minority groups generally have less
power and privilege and dominant groups have the highest amounts of power and
privilege—most often white, able-bodied, heterosexual cisgender men (Johnson
2005; Kimmel and Holler 2011; Rosenkranz 2012; Kimmel 2017). However,
power varies by individuals, depending on the unique mix of privilege and social
marginalisation that each individual experiences based on their mix of group mem-
bership and their social environment.

Power is often a mix of many factors—for example: the potential to influence
others; the possession or control of valuable resources; and the relative control over
other individuals and the things that they value (Bierstedt 1950; Fiske and Berdahl
2007). Privilege is the idea that some people benefit from unearned, often
unrecognised, advantages (Rothman 2014; McFeeters 2019). These advantages do
not necessarily come from discrimination against other groups—they are sometimes
merely the product of a hierarchical class system in which some groups hold more
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power than others. In other words, those who are privileged hold power and those
with power are privileged.

Personhood is a predictor of power and privilege because it is what allows the
individual to be recognised as more than an object to be controlled by others. When
an individual—or entity—is recognised as possessing legal personhood, they sud-
denly become a potential holder of rights and responsibilities. When they are
recognised as a moral person, they are included in theories of justice and they are
respected as being able to determine right from wrong and be held responsible for
their actions. As a legal person who holds rights and responsibilities the individual
has the necessary standing to engage the power of the legal system and to create,
modify and extinguish legal relationships. (However, to act on these things, the full
realisation of legal capacity is needed because the recognition of legal agency is also
needed.) As a moral person, the individual is recognised by others and can take
actions that are recognised by others. These freedoms and abilities are often neces-
sary to gain power via the control of resources or other individuals.

In our world that remains dominated by liberal political theory, the social contract
is a reality of our daily lives. Social contract theory says that we all exist within
society under a largely unspoken agreement between ourselves and society. The
agreement—or social contract—says that the individual can exist with all the
benefits of living within a society, such as social protection, shared resources,
collaboration, as well as the liberty to create and extinguish legal relationships to
better one’s own position and seek the ‘good life’ for oneself. In exchange, the
individual must obey the laws of society (Riley 2013). This remains a strong thread
of liberal political theory (Boucher and Kelly 2003)—we are separate, isolated
individuals that are tied together via a social contract that gives us each the freedom
to exercise our liberty and take actions towards the realisation of the ‘good life’ for
ourselves with the main constraint being the code of law that we democratically
agreed to be ruled by. In different jurisdictions and within different cultures there are
varying levels of adherence to such liberal political theory—however, most of the
western democratic world is dominated by some form of such social order. It is
important to engage with critiques of such theory and the systems that embrace
them—however, here, I would simply like to acknowledge the dominance of social
contract theory in our current systems and the ongoing importance of individual
personhood for securing a place in such a system. It is only those who are recognised
as having legal personhood who will be able to engage in the social contract and to
seek a good life for themselves.

It is important to discuss at this point one of the critical errors with this line of
reasoning. As highlighted by relational feminist theory (West 1988; McConnell
1996)—it can be argued that no matter how much effort is put into securing
personhood for minority groups such as women, disabled women, and gender
minorities, they will never be on equal footing in the hegemony of white, able
bodied, heterosexual cisgender men (McConnell 1996; Kimmel and Holler 2011;
Rosenkranz 2012). This may very well be true. However, the reality of our current
system is such that I believe that the course of action that will feasibly result in
improved levels of equality for women, disabled women, and gender minorities, is
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accepting that we live in a world dominated by liberal political theory created by and
created to suit white, able-bodied, heterosexual cisgender men—and seeking power
within this system may be the most effect way to change such a system or gain some
power within the system—even if power and privilege at the level of white, able-
bodied, heterosexual cisgender men is eternally out of reach. I suppose my goal is to
use the system to slowly build power for minorities such as women, disabled
women, and gender minorities and then seek to overthrow—or maybe, more accu-
rately, gently topple—the hegemony of white, able-bodied, heterosexual cisgender
men and the existing form of liberal political theory that dominates our socio-world.

2.5 Conclusion

In this chapter, I have attempted to explore various theories of personhood in order to
provide insight into how personhood can be constructed in such a way that better
reflects the lives of women, disabled women, and gender minorities—and, thereby,
better includes them in definitions of personhood. I have done this in order to ensure
that the remaining discussion of the right to legal capacity for individuals in these
groups is couched in these overarching theories. Although I am accepting the reality
of the power and prevalence of liberal political theory, I also see the need to ensure
that we are constantly questioning its foundations. That we are constantly breaking
down the elements created to suit a dominant class that frequently does not include
women, disabled women, and gender minorities. To achieve this, I think the concept
of personhood is critical. As previously discussed, liberal political theory has been
constructed in such a way that often excludes women, disabled women, and gender
minorities from personhood—or upholds definitions of personhood that do not
match with the lived experiences of individuals in these groups. For this reason, it
is critical to reevaluate and reconstruct existing definitions of who is considered a
person and who is considered a member of our society worthy of equality, liberty,
and justice. It is particularly critical when we are exploring the right to legal
capacity—which includes the right to personhood and agency. For these reasons,
these theories of personhood will influence the subsequent chapters, in which I will
explore the right to legal capacity and how it has been denied to women, disabled
women, and gender minorities.
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Chapter 3 )
Gender, Disability and Decision-Making: e
Historical Discrimination

3.1 Introduction

Chapter 1 laid out the history and definition of the human right to legal capacity—
including the specification that it encompasses both legal personhood and agency.
This definition laid the foundation for the application of the right throughout this
book. Chapter 2 focused on the theoretical underpinnings of personhood; how it has
traditionally excluded women, disabled women, and gender minorities; and how
insights from critical feminist, disability, and queer theory provide the potential for a
new understanding of personhood that may facilitate the realisation of the right to
legal personhood—as part of the right to legal capacity—for women, disabled
women, and gender minorities.

From a more practical perspective, the recognition of an individual’s legal
capacity bestows the holder with decision-making power. When legal capacity is
fully recognised—personhood is recognised and agency is permitted to be exercised.
The individual (or entity) is then free to make decisions and to have those decisions
legally recognised. In this chapter, Chapter 3, I will begin to explore this more
practical implication of denials of legal capacity and exclusions from personhood
and agency. Specifically, I will explore the historical prejudices that have led to the
denial of decision-making power to women, disabled women, and gender minorities.
In the following chapter, Chap. 4, I will explore the denials of decision-making
power themselves and discuss how they are denials of the right to legal capacity.

This chapter will introduce the historical discrimination that women, disabled
women, and gender minorities have experienced regarding their decision-making
skills. It will discuss the myth of female hysteria and irrationality that permeated our
culture in the past and continues to be seen in law, policy, and practice that de-values
the decision-making and cognitive skills of women (Devereux 2014). It will then
discuss the myth of incapacity in relation to disabled people (Arstein-Kerslake
2017). It will cover the illusory bright line between capacity and incapacity, and
the disproportionate amount of disabled people that are determined to lack capacity.
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This will build on my past work in which I have critiqued functional capacity laws
and proposed a ‘continuum of support’ for the exercise of legal capacity for people
with various levels of decision-making abilities (Flynn and Arstein-Kerslake
2014a, b). The chapter will also examine the myth of illness that gender minorities
are forced to combat. It will examine the pathologisation of the lives of gender
minorities. It will conclude with a discussion of how these prejudicial notions have
contributed to the creation of law, policy, and practice that excludes women,
disabled women, and gender minorities from decision-making and denies their
legal capacity.

3.2 Women and Decision-Making: Myth of Hysteria

There is a long history of women being perceived as having inferior cognitive skills
to that of men (Micale 1995). At many points in history, women have been viewed as
prone to ‘hysteria’ or other mental health issues that would lead to decision-making
impairments (Lerner 1974; Gilman 1993; Micale 1995; Devereux 2014, p. 20).
‘Hysteria’ was used as supposed evidence of the instability of the female mind and
the purported limitations of women, which were often perceived to be due to their
reproductive organs (Devereux 2014, p. 20). It can be debated whether this percep-
tion of women as irrational led to restrictions of legal capacity—or whether restric-
tions on legal capacity led to an inability to demonstrate decision-making skills on an
equal basis with men, which led to perceptions of irrationality. It may be that one
contributed to another in a vicious cycle of deeply imbedded prejudice and accom-
panying rights denial.

The term ‘hysteria’ has multiple meanings. One is its use in common parlance to
delineate overemotional people—predominately women or people displaying what
is perceived as ‘female behaviour.” Another is the disease of hysteria, described by
French physician and psychologist, Pierre Brique, in 1859 (Chodoff 1974, p. 1074).
Sometimes, hysteria is perceived to be caused by the functioning and distress of
female reproductive organs and sometimes simply attributed as an inherent element
of being female (Micale 1995).

The father of psycho-analysis, Sigmund Freud, is often credited with the modern
ascription of hysteria to woman (Gilman 1993; Micale 1995, p. 3). He coined the
term ‘anxiety hysteria’ (Chodoff and Lyons 1958, p. 734). Much of his work
pathologized the experiences and expressions of women and largely discarded
them as ‘hysterical’ or irrational (Schafer 1974; Makari 1991; Slipp 1993). He is
credited with the creation of the concept of ‘hysterical conversion,” which
emphasised the repression of unpleasant and traumatic experiences that are
‘converted’ into physical symptoms (Chodoff 1974, p. 1073; Freud and Breuer
2004; North 2015, p. 499). He argued that hysteria was caused by repressed
traumatic memories that were likely sexual in nature. One of the most famous
cases that Freud wrote about was ‘Anna O.” She displayed ‘hysterical’ symptoms
and after discussing the traumatic events that led to her hysterical symptoms, the
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symptoms disappeared—this was the beginning of ‘the talking cure’ and was a part
of the creation of Freud’s psychoanalysis that remains heavily influential on modern
psychology. (Micale 1995, p. 27).

Freud, however, was by no means the first to attribute hysteria or irrationality to
women. From almost the earliest written records, there has been an association
between femininity and hysteria (Chodoff 1982, p. 545). For example, the word
‘hysteria’ is derived from the Greek word for uterus, ‘hystera,” and has been
associated with female psychological dysfunction ever since (Chodoff 1982,
p. 545; Micale 1995, p. 19; Cramer 2019, p. 705). The Greek use of the word was
derived from the Sanskrit word for stomach or belly. There is evidence that Egyptian
medicine from around 1900 bc documented what was perceived as abnormal
behaviour in adult women and interpreted it as abnormalities caused by the move-
ment of the uterus, in an autonomous manner, upward, which put pressure on the
diaphragm. Treatment for such ‘hysteria’ included placement of scented substances
on the vulva to lead the uterus back down and the smelling and consumption of foul
tasting and rotting substances to move the uterus away from the diaphragm (Micale
1995, p. 19). These Egyptian views on hysteria formed the foundations for the
classical Greek medical and philosophical theories of hysteria (Micale 1995,
p. 19). In referring to the ‘nature’ of women—which, one could argue, relates to a
view of the personhood of women—Plato wrote:

The womb is an animal which longs to generate children. When it remains barren too long
after puberty it is distressed and sorely disturbed and straying about in the body and cutting
off the passages of the breath, it impedes respiration and brings the sufferer into the
extremest anguish, and provokes all manner of diseases besides. [The disturbance continues
until the womb is appeased by passion and love.] Such is the nature of women and all that is
female. (Plato and Jowett 360AD; Chodoff 1982, p. 546)

Women were viewed as burdened with their reproductive organs, which were
perceived to control their lives—both physically and mentally. They were perceived
as incapable of rational thought on par with men—in part, because it was believed
that their biology would not allow it (Chodoff 1982, p. 546; Cramer 2019, p. 705).
Therapy for such perceived illness was often immediate marriage (Micale 1995,
p. 19).

Ancient Romans also wrote about hysteria. They moved on from the Greek
notion of a wandering uterus—however, it remained an illness tied exclusively to
the female reproductive tract, which is termed gynaecological determinism of
hysteria. Cases were identified primarily in unmarried women, in particular—vir-
gins, those never married, and widows—and the treatment prescribed was often
marital fornication. The Egyptian, Greek, and Roman conceptions of hysteria pro-
vide the basis for the concept of hysteria in western civilisation. Until the early
twentieth century, the notion of gynaecological determinism of hysteria remained
(Micale 1995, p. 20).

From the fifth to the thirteenth centuries, with the increasing strength of Christian
civilization in Europe, there was a shift towards viewing hysteria as a manifestation
of evil and a consequence of original sin. The female hysteric was seen either as a
victim of bewitchment to be pitied or a soul mate of the devil to the feared. In the late
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medieval and Renaissance periods, there was a shift from treating hysteria as a
medical condition to subjecting women deemed hysterical to the courtroom. Women
were tortured and executed on the basis of being a witch or hysteric. In response to
this, in the following period—during the scientific revolution—hysteria was
returned to the field of medicine and become re-pathologised and was, once again,
treated as a medical disorder and mental illness. In the mid-1800s, medical scholars
began to treat hysteria as a behavioural disorder, as opposed to a physical illness.
Traits that were ascribed to hysteria during this time included: eccentricity, impul-
siveness, emotionality, coquettishness, deceitfulness, and hypersexuality. It wasn’t
until the late 1800s that hysteria began to be discussed as a psychological phenom-
enon. (Micale 1995, pp. 21-26).

Just prior to Freud’s work on hysteria, which took place in the 1880s and 1890s,
Briquet was one of the first to discuss ‘hysteria’ as a disease. He identified it as a
disease of women that has an onset before the age of 35. He claimed that it is
characterised by multiple physical complaints and hospitalisation (Chodoff 1974,
p- 1074). He defined hysteria as “neurosis of the brain in which the observed
phenomena consist chiefly of a perturbation of vital activities, which serve as the
manifestation of affective feeling and passions” (Briquet 1859, p. 3; Mai and
Merskey 1980, p. 1401). Briquet based much of his work on a study he conducted
with 430 cases of ‘hysteria’ over a ten-year period at the Hopital de la Charité in
Paris. In this study he identified several predisposing factors of hysteria: sex; age;
heredity; physical constitution and ‘moral disposition’; social class; mode of educa-
tion; influence of emotions and ‘moral affections’; occupation; sexual continence;
and general health (Mai and Merskey 1980, pp. 1401-1402). He claimed that
women are at least 20 times more at risk of becoming hysterics than men (Briquet
1859, p. 36). He notes,

Amongst women, there exists a more lively sensitiveness than amongst men. Feelings are
more easily aroused, are experienced more intensely, and have more repercussions in the
whole economy than amongst men. Everything is an occasion for feeling, and all feelings
exercise their influences on the splanchnic viscera. (Briquet 1859, p. 47; Mai and Merskey
1980, p. 1401)

Briquet found that there were certain phenomena that provided alleviation of
hysteria:

The return of regular menses, an improvement in social position, the development of an

intercurrent disease (e.g., tuberculosis), “violent moral emotions,” and the imagination and

the will had a favorable effect on the course of hysteria, whereas marriage and pregnancy had

an unfavorable effect. In general, those influences that calmed the nervous system improved

hysteria, and those that excited the nervous system aggravated the illness.” (Briquet 1859,
pp. 498-514; Mai and Merskey 1980, p. 1403)

In his work, there is a clear connection between assumptions about women,
rationality, and illness.

Prominent psychiatrist and scholar, Paul Chodoff, engaged in significant schol-
arly work exploring the history, meaning, and application of hysteria (Chodoff and
Lyons 1958; Chodoff 1974, 1982). In the early 1980s, he queried whether hysteria



3.2 Women and Decision-Making: Myth of Hysteria 71

was inherently female or whether it was, in fact, predominantly seen in women due
to social and cultural forces such as male domination (Chodoff 1982). His work, at
the time, appears to be quite progressive for the psychiatric profession—he con-
cludes that hysteria is not a natural attribute of women. Instead, he finds that hysteria
is developed in women under the stress of male dominance. I find this significant for
two reasons. The first is that he doesn’t appear to significantly engage with the
question of whether ‘hysteria’ exists at all—or whether it is merely a creation of the
male dominated medical and psychiatric professions. He doesn’t question whether it
is simply a gendered label to further stigmatise and oppress the already marginalised
female population. Of course, Chodoff is from the male dominated and historically
patriarchal medical and psychiatric professions and is not a critical theorist or
feminist—at least I have not found evidence that he is either of these.

Feminists at the time, had, of course, already began to query the foundations of
‘hysteria’ and its use as a tool of oppression (Devereux 2014). Interestingly (and
cleverly), in the 1970s and 1980s, in the midst of the second wave of feminism,
feminist scholars began to reclaim hysteria. The involuntary, physical symptoms of
hysteria that had been ascribed as a medical condition, were being re-understood as a
cultural phenomenon—an embodied manifestation of paternalistic oppression. They
were beginning to be understood as an individual assertion of feminism—a kind of
individual rebellion against the patriarchy (Gilman 1993, p. 21; Devereux 2014). Itis
paradoxical that this coincided with the removal of the diagnosis of ‘hysteria’ from
the Diagnostic and Statistical Manual of Mental Disorders (DSM). Both the conser-
vative medical profession and radical feminists were asserting that hysteria is
something other than a physical malady (Devereux 2014, p. 21).

The evolution of the concept of hysteria in the DSM is evidence of the ongoing
modern prevalence of the remnants of the notion of females being inherently
cognitively flawed. The DSM is the classification of what are believed to be ‘mental
disorders’ using a common language and standard criteria. It is published by the
American Psychiatric Association (APA) and it is widely used by clinicians,
researchers, psychiatric drug regulation agencies, health insurance companies, phar-
maceutical companies, the legal system, and policy makers (American Psychiatric
Association 2013). The DSM included some form of hysterical (histrionic) person-
ality disorder until 1980 (American Psychiatric Association 1987; Devereux 2014,
p. 19; North 2015, p. 503; Cramer 2019, p. 705; Cherry 2020). The current version,
DSM-5, does not include a specific reference to hysteria. However, it has retained
‘conversion disorder,” which is drawn from Freud’s psychoanalytic theory and, as
described above, was developed from notions of female hysteria (North 2015,
p- 503). This ongoing maintenance in the DSM of concepts derived from the notion
of female hysteria evidentiates the continued prevalence of the prejudicial notion of
women as irrational. It also indicates that the modern medical profession continues
to view women as, at least, potentially lacking in decision-making skills.

Hysteria is far from an antiquated, under-used concept. In 1995, scholar Mark
Micale wrote of the ‘new hysteria studies’—documenting a new surge in academic
interest in hysteria (Micale 1995). In addition, hysteria is ever-present in popular
culture—including recent feature films and television series centred on the concept
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(Devereux 2014, p. 41). Hysteria is still very much a part of modern vernacular and
the oppression inherent in hysteria’s insistence that women are irrational and cog-
nitively unstable continues to permeate the social consciousness.

This is only a snapshot of the long and winding history of the discreditation of
female cognition. On the basis of their gender, women’s intellects, rationality, and
decision-making skills have been questioned pervasively and continuously (Dever-
eux 2014). They have also been denied the opportunity to exercise decision-making
skills through the denial of legal capacity in various ways, which will be discussed in
Chap. 4. This denial of decision-making power coupled with the disregard and
disrepute for their decision-making skills have had a profound effect on women’s
power and privilege—it has decidedly held them back, as was discussed at the end of
Chap. 2.

3.3 Disability and Decision-Making: Myth of Incapacity

Disabled people have experienced similar prejudice to that of women—potentially to
a greater degree. Here, I think it is more relevant to describe how and why disabled
people are ascribed with poor decision-making skills, rather than to undertake a
review of the history of such assumptions—as I did in the last section related to
women and the ascription of labels of ‘hysteria’ and assumptions related to irratio-
nality. I have chosen to focus on the how and why in the context of disability because
of the ongoing prevalence of assumptions regarding poor decision-making skills as
well as the pervasive existence of laws that enshrine such assumptions. For women,
there are ongoing assumptions of irrationality, as I discussed in the previous
section—however, they are now quite rarely seen explicitly in law. Instead,
women more frequently face insidious assumptions regarding their irrationality in
interpersonal relationships as well as indirectly in laws that more subtly restrict their
decision-making rather that explicitly disregarding it. Disabled people, however, are
faced with laws such as guardianship, mental health law, and mental capacity law
that explicitly allow disabled people’s decision-making to be denied.

People with physical disability as well as cognitive disability are often perceived
of as lacking decision-making skills. Many assume that disability inherently includes
a lack of decision-making skills. This is often termed a lack of ‘capacity’—which
usually refers to a lack of mental capacity. However, the use of the term ‘capacity’ in
this context is often conflated with the concept of legal capacity. In this way,
disabled people are often described as ‘lacking capacity’ when referring to
decision-making skills—they are often then assumed to also not be entitled to
legal capacity. As I have written elsewhere (Flynn and Arstein-Kerslake 2014b;
Arstein-Kerslake 2017) this conflation is leading to the disproportionate denial of
legal capacity to disabled people. It is also leading to the maintenance and perpet-
uation of systems that deny legal capacity to disabled people because it allows
people to ask the question ‘do they have capacity?’—and then attempt to test
disabled people’s decision-making skills in order to determine that they lack mental
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capacity and therefore are not entitled to legal capacity. (For example, the Mental
Capacity Act 2005 in England and Wales) (Series 2013; Donnelly 2016). There are
two critical errors with this. The first is the fallacy that any functional test of
decision-making skills is accurate. The second is that legal capacity can be denied
on the basis of mental capacity.

A functional test of decision-making skills presents significant problems for
various reasons. It assumes that a test can be created to accurately determine whether
an individual is appropriately making decisions according to a process that is
deemed acceptable. It also assumes that there is a set manner in which decisions
are made. The abundance of scholarship on the difficulty of assessing an individual’s
decision-making skills indicates that the area is fraught and existing tests may be
lacking accuracy and effectiveness (Spar and Garb 1992; Glass 1997; Martin and
Hickerson 2013; Series 2013; Owen et al. 2017; Spencer et al. 2017; Owen et al.
2018). It is likely that it will always be very difficult to determine whether an
individual is capable of making decisions—this is because of the wide variety in
the functioning of the human mind as well as the difficulty in communicating what is
inside the mind. For these reasons, any test of the functioning of the human mind
should be viewed with some degree of scepticism, or at least should be closely
scrutinised.

Such functional tests usually assume that decisions should be made using a
rational, logically sound decision-making process. They then attempt to create a
test that can determine if a particular individual is able to undertake a rational and
logically sound decision-making process. This is erroneous for two reasons. The first
is that there is evidence that a significant portion of all of our decision-making is not
based on rational or logical processes. The second is that there are substantial liberty
and equality problems that arise when we force only a certain group of people to
undergo tests of their decision-making in order to be respected as full legal persons
and legal agents.

Research has repeatedly shown that people very frequently do not make decisions
based on a rational, logically sound process. Instead, people often make decisions
according to emotions or instinct and do not at all in engage in a weighing of options
or even seek to choose the most optimal path according to efficiency or expediency
(Gladwell 2007; Yang and Lester 2008; Ariely 2009; Lehrer 2010). It is possible that
this is a cause for celebration—some of the most profound and impactful decisions
we make in life are often not made due to rationality or logic—for example, falling in
love, taking risks, and acting out of instinct when coming to someone’s aid.
However, the level of rationality that goes into individual decision-making is not
the core issue that I would like to tackle here. What I would like to address is the
reality that we all, at least sometimes, act according to emotion, instinct, or factors
other than rationality and logic—and we enjoy the freedom to do so. It is likely
important for the development of our personalities and our interpersonal relation-
ships. As such, it feels deeply unequitable to require disabled people to pass a test to
prove that they are engaging in a rational and logical decision-making process before
their decisions will be respected and recognised in law. In addition, in a liberal
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political environment, it is essential for equality and liberty that we all have equal
enjoyment of all types of decision-making.

In line with a liberal political view—discussed in Chaps. 1 and 2—as much of the
world does, we place value on liberty and the freedom of the individual to engage
with the socio-legal world as they choose. Although there are quite significant and
well-reasoned critiques of liberal political theory—again, discussed in Chap. 2—our
systems are, nonetheless, significantly influenced by liberal political theory, which
make it worth engaging with. In addition—the value of liberty is often one aspect of
liberal political theory that is often celebrated by even some of its staunchest critics.
Part of the right to liberty is the freedom to make decisions as one wishes—to not be
tied to a particular process for decision-making. Those experiencing privilege—
often white, able-bodied, heterosexual cisgender males—rarely have their decision-
making processes questioned. They are more or less free to make decisions
according to a rational process of logically determined weighing of options and
information or—conversely—to make decisions based on emotion, instinct, or
anything else. However, disabled people, in particular, are often assumed to lack
decision-making skills and are subject to functional tests of capacity that profess to
determine whether they are using rational decision-making processes when others
are not required to do so. In order to respect the liberty and equality of disabled
people—they must not be asked to past functional test of their decision-making skills
that others are not required to pass.

Eiliondir Flynn and I successfully advocated for this to be included in the United
Nations Convention on the Rights of Persons with Disabilities (CRPD) Committee
General Comment on the Right to Equal Recognition Before the Law. As discussed
in Chap. 1, the General Comment states that mental capacity must not be conflated
with legal capacity. Mental capacity is an individual’s decision-making skills and
legal capacity is the recognition of an individual’s legal personhood and agency. The
General Comment states that legal capacity must not be denied on the basis of mental
capacity (Committee on the Rights of Persons with Disabilities 2014, p. 3). This
obviates the need for tests of functional cognitive capabilities because legal capacity
must be respected regardless. Instead, there is a need for robust and sensitive
assessments of what supports individuals may need for the exercise of their legal
capacity (Flynn and Arstein-Kerslake 2014a, b).

Disabled women are particularly affected by these historical and modern preju-
dices because they are subjected to both discrimination related to the mental capacity
of disabled people as well as the long history of women being labelled as hysteric
and lacking rationality. As such, specific attention must be paid to the situation of
disabled women and their status as legal persons and legal agents. They are
experiencing uniquely profound marginalisation in this area and they are, therefore,
in need of uniquely stringent rectification and tailored support for the recognition
and exercise of their legal capacity.
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3.4 Gender Minorities and Decision-Making: Myth
of Illness

Gender minorities experience a different—but equally detrimental—form of preju-
dice that leads to others questioning their decision-making skills. Gender minori-
ties—transgender people, in particular, but intersex and other gender minorities have
experienced it as well—have been erroneously labelled as having mental health
illnesses as a result of their gender identity and the way that they experience gender.
This has happened on both a formal level with the psychiatric profession, as well as
an informal, interpersonal level with widespread misunderstanding and prejudice
expressed in popular culture and in interpersonal interactions (Reicherzer 2008,
p. 328; Pfifflin 2015; Spade 2015; Cannoot 2019b).

The existence of gender minorities is not a new phenomenon. Throughout human
history there is evidence of non-binary and non-traditional gender identity and
expression. Many cultures did not have negative associations with non-binary
gender expression. Some cultures have even revered such experiences and expres-
sions as having important religious or spiritual value. However, European centric
cultures have relatively consistently pathologized non-binary gender experiences
and expressions (Reicherzer 2008, p. 327). In these cultures, non-conforming gender
identity has been considered a medical condition to be treated instead of simply an
individual characteristic (Cannoot 2019a, p. 3). The late 1800s and early 1900s saw
an increase in the medicalisation of non-binary and non-traditional gender expres-
sion, which came about with the advent of Forensic Psychiatry and Sexology in
Europe—particularly in Austria and Germany. During this time, patients with
non-binary or non-traditional gender identities or gender expression were often
classified as having delusions. In addition, because transsexual individuals, in
particular were often having sexual relationships with people of their same biolog-
ically expressed gender, their sexual relationships were criminalised and there were
many individuals that were imprisoned (Pfafflin 2015).

In order to understand the pathologisation and medical classification of
non-binary and non-traditional gender expressions and experiences, it helps to
understand the history of the treatment of sexuality and gender more broadly.
While gender minorities vary significantly in their sexualities and sexual expres-
sion—including heterosexual, homosexual, and bisexual individuals—the history of
treatment of sexuality provides a window into the oppressive atmosphere that exists
in relation to non-traditional sexual and gender identities and expressions. It was in
the late 1940s and 1950s that Alfred Kinsey and Evelyn Hooker produced some of
the first substantial research work on sexuality. Both were highly controversial and
professionally censured by many in the academic and psychological communities of
the time. This history demonstrates the lack of knowledge and the resistance to
seeking knowledge regarding gender and sexuality identity and expression
(Reicherzer 2008, p. 327).

Just over a decade later, in 1968, the gay rights movement was well underway—
demonstrated by the Stonewall Rebellion in which a demonstration for the human
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rights of gay, lesbian, and transgender people erupted into riots prompted by
violence by police against protestors in the iconic gay bar, the Stonewall Inn in
New York City (Manalansan 1995; Bullough 2014; Faderman 2016). While this
struggle for recognition and equality was gathering momentum, sexuality and gender
was also being increasing medicalised. In 1968, the DSM produced a new volume
that included the diagnosis of “Sexual orientation disturbance [Homosexuality]” (the
DSM continued to include some form of diagnosis of homosexuality until 1987)
(Reicherzer 2008, p. 327). It was amidst this climate of prejudice and ignorance that
the ongoing medicalisation of gender minorities was taking place.

Medicalisation of non-binary gender experiences and expressions began occur-
ring via formal identification and classification of what was considered gender
nonconformity in the early 1900s (Reicherzer 2008, p. 330). Some of the first sex
reassignment surgeries also occurred in Europe in the early 1900s. Two were
performed in London, England on two individuals that were born with male genitalia
and identified as female. The decision to perform the surgery was made due to the
doctor’s concern that the individuals would self-mutilate otherwise (Reicherzer
2008, p. 330). Several other reassignment surgeries were performed around the
same time in Berlin, Germany at Magnus Hirshfield’s Institute for Sexual Science
(Reicherzer 2008, p. 330; Pfifflin 2015; Cannoot 2019b, p. 3). Hirshfield has been
described as a “Jew, transvestite, and effeminate homosexual” and his institute
sought to both provide scientific rigor to studies of gender and sexuality as well as
to provide assistance to gender minorities and to begin to seek equality and equal
rights for gender and sexual minorities (Hirschfeld 1914; Dose 2014; Hirschfeld
2017). It appears that sex reassignment surgeries were occurring both at the behest of
individuals themselves that sought to have their physical bodies altered to better
reflect their gender identities as well as at the behest of medical professionals who
sought to correct non-conforming gender binary behaviour that they perceived to be
an illness.

World War II impacted this medicalisation of non-binary gender expression and
experiences. In 1933, Hirshfield’s Institute and his work was largely dismantled by
the Nazi’s in Germany (Reicherzer 2008, p. 331). This was effectively the loss of the
first significant hub of progressive work towards the realisation of gender minority
rights. It was also the loss of one of the first significant efforts toward scientific
discovery in the area of sexuality and gender. Scientific medical research continued
in the area, but most of it did not include the same effort towards social justice for
gender and sexual minorities. For example, Dr. David Cauldwell a sexologist who
worked on gender non-conforming individuals from 1947 to 1956, began to classify
gender non-conforming expression and experiences as “psychopathia transexualis”
(Reicherzer 2008, p. 331)—he made the following assertions:

When an individual fails to mature according to his (or her) proper biological and
sexological status, such an individual is psychologically (mentally) deficient. The psycho-
logical condition is in reality the disease. . .. When an individual who is unfavorably affected
psychologically determines to live and appear as a member of the sex to which he or she does
not belong, such an individual is what may be called a psychopathic transexual. This means,
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simply, that one is mentally unhealthy and because of this the person desires to live as a
member of the opposite sex. (Cauldwell 2006, p. 41)

Cauldwell concluded that individuals who he labelled as ‘psychopathic
transexuals’ acquired this disease as a result, largely, of unfavourable childhood
environments and overindulgent caregivers. He believed that a cure for psychopathic
transexualis was inevitable and imminent (Cauldwell 2006, p. 41; Reicherzer 2008,
p. 331). Cauldwell’s pathologisation of non-binary gender expression and experi-
ences assumes that individuals having such experiences and generally not
conforming to the gender binary are unwell and ‘mentally unhealthy.’ It is easy to
see how such pathologisations and assumptions can lead to gender minorities being
considered to be unable to make decisions for themselves or that they generally lack
decision-making skills because they are mentally unwell.

There were also two widely known cases of sex reassignment surgery that
brought significant medical attention to the transgender world, in particular. The
first was Christine Jorgensen, a transwoman from the United States who travelled to
Denmark to receive sex reassignment surgery in 1952—and a transman, Laurence
Michael Dillon, from the United Kingdom who underwent sex reassignment surgery
in the 1940s and published a book on his experience (Dillon 2013; Pfifflin 2015;
Cannoot 2019b, p. 3). Paradoxically, gender reassignment surgery became increas-
ingly available for those that sought to exercise agency and choose to change their
physical gender characteristic—while, at the same time, the increased medicalisation
of non-binary gender experiences and expressions also served to increasingly dis-
credit and disregard the experiences of gender minorities as delusions or struggles of
the mentally ill. This likely has contributed to the de-valuing of the cognition and
decision-making skills of gender minorities.

Until the mid-1960s, psychotherapy to ‘cure’ non-conforming gender expression
was the dominant form of treatment for what was considered a disease and mental
illness. In 1966 endocrinologist and sexologist Harry Benjamin published his book,
The Transsexual Phenomenon, which became the foundation of the modern medical
approach to non-conforming gender expression. He argued that the physical body
should be changed to match the gender that the individual identifies with psycho-
logically. However, he believed that this should only be done for those that he
designated as ‘true transsexuals’—and he only believed that the individual’s expe-
rience could be designated as ‘true’ via diagnosis by a psychiatrist. This continues to
be a prevalent requirement for those undergoing sex reassignment surgery and those
seeking to legally change their gender. The requirement of a diagnosis for sex
reassignment or legal gender recognition inherently pathologizes non-conforming
gender expression and experiences. It makes having a non-conforming gender
identity a medical problem to be cured instead of simply an aspect of identity
(Benjamin 1966; Cannoot 2019b, p. 3). It also devalues the personhood and agency
of the individual who has a non-conforming gender identity. The decisions of the
individual themselves regarding sex reassignment surgery and legal gender recog-
nition are not sufficient—they are given full legal recognition. Instead, the decisions
of a psychiatrist are used to make decisions on behalf of the individual. This
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devaluing of the decision-making of those who have non-conforming gender expe-
riences or expression is particularly striking when compared with other individuals
who seek cosmetic plastic surgery. Generally, there is no requirement for a psychi-
atrist or other doctor to provide a diagnosis before an individual can undergo
significant plastic surgery that has significant health implications and may alter
their appearance significantly. As long as an individual is seeking surgery that
conforms with the gender binary, generally no diagnosis is needed. In this way,
because gender minorities do not fit in to traditional gender expression and roles,
they are pathologized and their decision-making is often discredited.

Judith Butler discusses the myth of illness in relation to gender minorities. She
acknowledges that from a practical perspective there are many advantages to being
diagnosed with what the medical profession calls gender identity disorder (GID). For
example, the medicalisation of gender non-conforming expressions and experiences
into GID can provide a means for some to access medical and technological means
for transitioning. Medical diagnosis is often required for health insurance companies
to cover costs of sex reassignment surgery or other medical treatment related to
gender identity needs. For these reasons, and others, it can be critical that medical
treatment and sex reassignment surgery is not conceived of as ‘elective.” However,
she cautions that a diagnosis is an instrument of pathologization (Butler 2004, p. 75).
She asserts that,

To be diagnosed with GID is to be found, in some way, to be ill, sick, wrong, out of order,
abnormal, and to suffer a certain stigmatization as a consequence of the diagnosis being
given at all. (Butler 2004, p. 76)

She notes that those that argue for the continued inclusion of the GID in the DSM
and as a medical illness, often do so because they are seeking the means to conform
appropriately to external societal and legal obligations before they can exercise their
autonomy in choosing to undergo treatment or surgery that will allow them to
express their gender as they choose. She also notes that those that seek to stop the
pathologisation of non-bianray gender experiences and expressions also often do so
in order to have their autonomy recognised. They seek for their gender expression to
be recognised as an exercise of their autonomy and to be understood as simply an
aspect of human diversity—not a sickness to be cured (Butler 2004, pp. 76-77).

Butler also notes that the two positions—one arguing for a medical diagnosis of
gender dysphoria, and one arguing against any diagnosis—have fundamentally
different views of autonomy. Those arguing against a medical diagnosis are often
coming from a individualistic perspective—similar to liberal political theory. They
seek for non-binary gender identity and experiences to be recognised as a natural part
of the human experience in order for each individual to be free to exercise autonomy
and make their own choices regarding their gender identity and experiences. Those
arguing for the inclusion of gender dysphoria as a medical diagnosis are acknowl-
edging that there are material conditions for the exercise of liberty. They would like
GID to remain a medical diagnosis in order for them to be able to have the medical
community and insurance companies, in particular, recognise and provide resources
towards the potential necessity of medical treatments in order for people to have the
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gender expressions and experiences of their choosing. In this way, the resources
gained from insurance companies are a material condition for the expression of
autonomy (Butler 2004, p. 85). The medicalisation of non-binary gender expression
and experiences, therefore, inhibits autonomy assuming illness instead of choice—
and also fosters autonomy, when it is the means by which an individual can access
the medical treatment necessary in order for them to exercise autonomy in gender
expression (Butler 2004, p. 92).

Butler’s work provides a succinct analysis of the impact of medicalising
non-binary gender expression and experiences. It both hampers freedom and facil-
itates it. However, it only facilitates it within a world in which the gender binary and
heteronormativity dominate. In a changed world—where gender expression was not
stigmatised, the gender binary was broken down, and same sex relationships were
accepted in the same manner as heterosexual relationships—there would be do need
for the medicalisation of non-binary gender expression and experiences to facilitate
autonomy or, in other words, to facilitate the exercise of legal capacity to choose
gender expression. This would be vastly preferable because while the medicalisation
of non-binary gender expression and experiences can facilitate autonomy in the way
described, it even more frequently and insidiously undermines autonomy. Similar to
stigmatisation from disability labelling described above (Hacking 1986; Winick
1995), pathologizing and medicalising non-binary gender expression experiences
can be profoundly damaging. When something is medicalised or pathologized, it is a
label of wrongness—of something that needs to be corrected; of a person who is not
whole. It is socially and psychologically dehumanising. As Butler puts it, “the
diagnosis intensifies the very suffering that requires alleviation” (Butler 2004,
p. 100). It sends a message to the world that the individual is not complete, and
when the label is one of a mental health diagnosis—as GID is—it sends a message to
the world that the individual cannot make decisions for themselves and should not be
allowed to make decisions for themselves. It is easy, in such a context, for an
individual to be denied legal capacity to make decisions—either minute decisions
or significant decisions, such as medical or financial decisions. In this way, the myth
of non-binary gender expression and experiences as an illness significantly contrib-
utes to the widespread erection of barriers to and denial of legal capacity for gender
minorities.

3.5 Conclusion

In this chapter, I have attempted to discuss three myths that have led to the
de-valuing of the decision-making of women, disabled women, and gender minor-
ities. Women have suffered from the myth of hysteria. Women’s cognition and their
decision-making skills have, for centuries, been disregarded as hysterical—some-
times due to the belief that women’s reproductive organs cause cognitive instability
and other times due to the systematic pathologisation of what are deemed to be
female characteristics. Disabled people have been subjected to the myth of
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incapacity. They are frequently considered to lack ‘capacity’—or sufficient decision-
making skills—often on the basis that they have a disability. Disability is perceived
as being inherently associated with an inability to make decisions. They have their
decision-making skills called into question via legal mechanisms for the removal of
their right to make decisions. Gender minorities face oppression from the myth of
illness. Due to historical prejudice and misconceptions, gender minorities continue
to be perceived of as having a mental illness that is the root of their non-binary
gender expressions or experiences. This myth of illness is associated with deficiency
in mental capabilities, including decision-making skills. In these ways, women,
disabled women, and gender minorities suffer under historical and on-going preju-
dicial notions of their cognitive skills and decision-making capabilities. These have
likely led to barriers to legal capacity and, in some cases, the systematic denial of
legal capacity. Those barriers and denials will be discussed in the next chapter.
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Chapter 4 )
Gendered Denials: Law, Policy and Practice <

4.1 Introduction

The aim of this chapter is to explore the role of gender in historical and modern legal
capacity denials. It discusses law, policy and practice that lead to these denials. It
adopts the United Nations Convention on the Rights of Persons with Disabilities
(CRPD) Committee definition of the right to legal capacity as described in their
General Comment and as outlined in Chap. 1 of this book (Committee on the Rights
of Persons with Disabilities 2014; Arstein-Kerslake and Flynn 2016b). It uses this
definition to examine the history of gendered denials of legal capacity and explore
where existing systems continue to deny legal capacity in unique ways to women,
disabled women, and gender minorities. Chapter 5 then explores how this may be
creating vulnerability in various contexts. The recommendations for reform in
Chap. 6 are then based on the denials identified in this chapter.

There is a long history of gender being used as a basis for the denial of legal
capacity. One commonly used justification for this is the inherent lack of rationality
inaccurately associated with women, disabled people, and gender minorities, as was
discussed in Chap. 3 (Assassi 2009; Prokhovnik 2012; Spade 2015). These notions
of deficient cognitive skills in women, disabled people, and gender minorities are
both erroneous and prejudicial. Their use as a justification for the denial of legal
capacity to these groups has likely contributed substantially to the ongoing oppres-
sion and inequality that these groups face, as discussed at the end of Chap. 2.

The perception that women, disabled women, and gender minorities lack the
requisite level of cognition to be included as full legal persons—and to be granted
full legal capacity—is consistent with dominant theories in moral philosophy and
liberal political theory that prioritise and glorify the rational autonomous actor who
deftly negotiates his way through the world and through social relationships in
pursuit of his own version of the good life, as discussed in Chap. 2 (Nussbaum

Portions of this chapter are drawn from (Arstein-Kerslake 2019).
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2004; Silvers and Francis 2005; Rawls 2009; Wong 2010). This myth of the
autonomous rational actor, which was perpetuated by largely male theorists,
excluded women and continues to exclude women because of its inaccuracy—
there is arguably no autonomous rational actor. Instead, autonomy is almost always
relational (for example, it is often work that is traditionally conceived of as women’s
work that supports an individual—traditionally, a man—to be able to have the
freedom to be a decision-maker and leader). In addition, we often make decisions
using emotion rather than rationality—which makes rationality an imprecise require-
ment for the recognition of an individual as a decision-maker via the recognition of
their legal capacity. For these reasons, it is often problematic that our legal, political,
and economic systems are premised on the idea of the autonomous rational actor. In
order to gain a better understanding of the impact of such male-dominated theory, it
is pertinent to undertake a gendered analysis of legal capacity law—and the right to
equal recognition more broadly. This is essential in order to understand the premise
under which such laws are operating and why they are sometimes both ineffective
and exclusionary. It also important in order to provide a better picture of the unique
barriers that are faced by women, disabled women, and gender minorities in exercis-
ing legal capacity and in having their right to legal capacity recognised and realised.

It must also be noted that, in line with the CRPD Committee’s General Comment,
an individual’s decision-making skills cannot be a justification for the denial of legal
capacity (Committee on the Rights of Persons with Disabilities 2014, p. 3). There-
fore, even if there was truth to the perception that women, disabled women, and
gender minorities possess inferior decision-making skills or lack sufficient rational-
ity, according to the CRPD Committee’s interpretation of the right to legal capacity,
they would still be entitled to the right to legal capacity on an equal basis with others.

4.2 Historical Denials

This section explores historical barriers to and denials of legal capacity to women,
disabled women, and gender minorities. Many of these historical barriers and denials
are ongoing or have led to other ongoing barriers or violations, as will be discussed
in the next section.

4.2.1 Women: Voting, Contracting and Marriage

Historically, gender has been a predicate to full legal personhood and autonomy
(Matambanadzo 2012). Women have been systematically denied legal capacity on
the basis of their gender. This can be seen in various areas of law, including voting
rights as well as laws that remove a woman’s legal capacity upon marriage, which
affects their ability to contract, inherit, and other legal actions that require the
recognition of legal capacity. These areas are only a few examples of how women’s
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right to legal capacity has been denied throughout history, but they provide a good
picture of the severity of the deprivation of the right and the recency with which
these deprivations have begun to be rectified.

4.2.1.1 Voting

Voting requires that an individual be recognised as a legal person and legal agent—
the full recognition of their legal capacity. In order to be added to the electoral roll,
you must first be recognised as a legal person. The act of voting is then an exercise of
legal agency. It is only in quite recent history that women have been recognised as
full legal persons and legal agents for the purpose of voting.

In 1893, New Zealand became the first self-governing country in the world to
allow women to vote in parliamentary elections (Grimshaw 1972). Women were not
given the right to vote in the United Kingdom until 25 years later with enactment of
the Representation of the People Act 1918—and even then, it was only women over
30 who met a property qualification. Interestingly, the same Act, expanded voting
rights to almost all men over the age of 21 (Hubback 1928; Blackburn 2011). It
wasn’t until the Equal Franchise Act of 1928 that almost all women over 21 were
given the right to vote and women finally had equal voting rights to that of men in the
United Kingdom (Hubback 1928; Takayanagi 2018). In this way, it has been less
than 100 years that women have been considered full legal persons for the purpose of
political participation and the exercise of their legal agency via voting in the United
Kingdom. Similarly, in the United States, after several decades of struggle from
activists, the 19th Amendment became part of the United States Constitution on
18 August 1920. It states, “The right of citizens of the United States to vote shall not
be denied or abridged by the United States or by any State on account of sex”
(Kennedy 2020). At the time of writing this book, it is nearly exactly 100 years that
women have formally enjoyed an equal right to vote in the United States. Across the
globe, many countries recognised the right of women to vote in the mid-1900s
(Morgan 1996; Rupp 1997; D’Itri 1999). However, there were some countries that
took much longer to grant women the right to vote—for example, women in Saudi
Arabia were only granted the right to vote in 2015 (Briscoe 2016; Karolak and Guta
2020). The recognition of the right to vote was a significant advancement in the
realisation of the right to legal capacity on an equal basis for women—although it is
pertinent to highlight how recent in our history the right to vote has actually been
realised for women. In addition, women’s right to vote has rarely (if ever) been
framed as a part of the right to legal capacity.

It is also critical to note that many indigenous women and other racial minority
group women were denied the legal capacity to vote for much longer than white
women. For example, in Canada, indigenous women and women of Asian descent
were specifically excluded from voting rights that were granted to other women in
1918. They did not gain the right to vote until much later in the 1940s and 1960s
(Janovicek and Thomas 2019). In the United States in 1870, several decades before
the 19th Amendment was passed that prohibited the denial of the right to vote on the
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basis of sex, the 15th Amendment to the Constitution was passed. It prevents states
from denying the right to vote on grounds of “race, colour, or previous condition of
servitude” (Gillette 2019). As such, with the enactment of the 19th Amendment in
1920, women of all races had their right to vote formally recognised in the
Constitution.

However, in practice, in the United States, women from racial minority groups
struggled for many decades to have their right to vote realised. Women from racial
minority groups had their legal personhood recognised for the purpose of voting—
via the 19th Amendment. However, their ability to exercise their legal capacity to
vote, or their legal agency, was hampered by various barriers at the state and federal
level—including a series of precedent setting court cases that gave power to oppo-
nents of Black voting rights. Black women spent several decades struggling to be
able to register to vote; to vote without fear for their bodily safety; and to overcome
various discriminatory obstacles to voting (Gidlow 2018). In addition, Native
Americans were not formally granted the right to vote until the Indian Citizenship
Act in 1924—and some states prevented Native Americans from voting up until the
1965 Voting Rights Act (VRA) (Wolfley 1991; McCool et al. 2007). Therefore,
Native American women did not enjoy the recognition of their legal capacity to vote
until 45 years after most other women in the United States received such recognition
with the passage of the 19th Amendment in 1920. Indigenous women and women
from racial minorities were denied the right to legal capacity to vote for much longer
than others—in particular, much longer than white women.

4.2.1.2 Contracting and Marriage

In addition, until relatively recently in history, women were often considered to be
property of their fathers or husbands (Gardner 1986; Kittell 1998; Zaher 2002;
Matambanadzo 2012). They often did not enjoy separate legal personhood from
these men, instead the law viewed women as objects and these men held the power to
make legal decisions on their behalf (Matambanadzo 2012). This was a denial of
women’s legal capacity because their personhood was generally not independently
recognised and their legal agency was largely divested to their father or husband.
For example, the practice of coverture dictated that a woman’s legal rights and
obligations were subsumed by her husband upon marriage—husband and wife
became one legal person. The wife was no longer a separate legal person. She had
no legal rights or obligations separate from her husband. She could not own
property, inherit, enter contracts, or keep a wage (Holcombe 1983; Zaher 2002;
Erickson 2005; Matambanadzo 2012). The first major reform of coverture in
England came in 1870 with the Married Women’s Property Act. The Act came
about after significant lobbying and activism by feminist groups (Shanley 1993;
Shammas 1994). The Act allowed women to keep their own wages and to inherit a
certain amount of wealth (Combs 2005). Shortly thereafter, the Married Women’s
Property Act of 1882 further secured the right of married women to own, buy, and
sell property. It also established married women as separate legal entities from their
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husbands—it granted legal personhood to wives (United Kingdom 1882; Shanley
1993). It is notable that coverture was not significantly reformed in England until the
late nineteenth Century—meaning that women in England have only been
guaranteed legal capacity separate from their husbands for less than 150 years
(Shanley 1993).

The coverture laws of England heavily influenced common law countries. Sim-
ilarly, the Married Women’s Property Act in England coincided with a cascade of
reforms to coverture laws across common law jurisdictions (Shammas 1994). How-
ever, in the United States the last significant laws related to coverture were not
reformed until the 1950s and 60s (Basch 1986; Flexner and Fitzpatrick 1996;
Matambanadzo 2012). In California, for example, the 1954 case of Follansbee
v. Benzenberg (122 CalApp.2d 476, 265 P.2d 183) was the landmark decision
which secured separate legal capacity for women from their husbands. It states,
“The legal status of a wife has changed. Her legal personality is no longer merged in
that of her husband. Generally a husband and wife have, in the marriage relation,
equal rights which should receive equal protection of the law” (Wilson 1961). As
such, women in some parts of the United States have only enjoyed a formal
recognition of their legal capacity independent of their husbands for less than
75 years (Vogel 1990). In addition, as will be discussed below in Sect. 4.3.1, the
legacy of coverture laws can be seen in modern immigration law, which dispropor-
tionately impacts the right to legal capacity of women from racial minorities and
those with diverse national origins.

Coverture laws were often propagated by the notion that women are objects
incapable of reason or self-governance. Women were viewed to need a male
counterpart to provide the cognitive capabilities necessary for the exercise of legal
capacity (Assassi 2009; Cheu 2012; Ward 2014). While many such laws have been
abolished or significantly stripped back, the notion that women are less able to make
legal decisions appears to continue to permeate modern legal capacity law, which is
further discussed below in Sect. 4.3.1.

4.2.2 Disabled Women: Institutionalisation, Eugenics,
and Reproductive Choice’

There is a long history of denying legal personhood and legal agency to disabled
women. This has manifested itself as the denial of decision-making and autonomy in
various contexts. In addition, self-determination has often been replaced with the
profound overregulation of the lives of disabled women (Arstein-Kerslake 2015;
Arstein-Kerslake and Flynn 2016a; Arstein-Kerslake 2019).

As discussed above, the dark cloud of ‘hysteria’ has been hovering over women
for centuries. Of course, one of the ironies of a label of hysteria is that a woman

"Portions of this section are drawn from (Arstein-Kerslake 2015).
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becomes a disabled woman when she receives a label of hysteria. She is foisted into a
realm where her identity is dictated by a diagnosis and society creates disabling
barriers to her participation and equality with others. In this way, the line between
women and disabled women may not be as clear as it may sometimes seem. In the
context where women are on the precipice of being labelled as hysterical and
disregarded as irrational and mentally ill, much of the barriers that they face, are
identical to those of disabled people and disabled women. Of course, this is not to
say that able-bodied women do not have a unique and privileged position that is
often distinct from that of disabled women. As women gain more as a minority
group—which they have done over the last several decades, in particular—their
social position to that of disabled people and disabled women becomes more and
more disparate. It becomes disparate because the social position of disable people,
arguably, is not keeping pace with that of women. Of course, this is not true for all
women or all disabled people. There are, of course disabled individuals who
experience more privilege than some women—however, it is largely true that
women, as a whole, likely experience more privilege than disable people, as a whole.

Disabled women have experienced not only the oppression and prejudice that
women experience, as well as the oppression and prejudice that disabled people
experience, but also a version of oppression and prejudice that is unique to disabled
women. They face the history of eugenics, the ongoing assumptions of the inferiority
of disabled people’s decision-making skills, combined with the legacy of hysteria
ascribed to women, and the long history of laws restricting women’s legal person-
hood and legal agency.

4.2.2.1 Institutionalisation

The industrial revolution brought about a unique situation for disabled people—with
the emphasis on capitalism and economic productivity, those who experienced
disadvantage because of social barriers that interacted with their impairments to
disabled them became less valuable. They were seen as economically unproductive
and various methods were developed to manage such unproductive members of
society (Oliver 1990; Borsay 1998).

The methods for managing these ‘unproductive’ members of society ranged from
complete disregard—which resulted in extreme poverty and death—to
institutionalisation (Borsay 2004; Wagner 2005; Wise 2013). An examination of
the population of people that were institutionalised and the rationales for their
institutionalisation combined with the emerging eugenics movement, points strongly
towards the use of institutionalisation for managing those deemed to be ‘undesir-
ables’ and ‘defectives’ (Woodhouse 1982; Jackson 2003). The institutionalisation of
women, disabled people—and disabled women, in particular, was widespread
(Walsh 1999; Finnegan 2004; K. Johnson and Traustadottir 2005; Appignanesi
2011).

Women and disabled women were not the only ones institutionalised. As
described above, disable people, in general, were institutionalised in a systemic
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manner that had largely not been seen before in history (Oliver 1990; Walmsley
2005). In addition, individuals experiencing poverty were also systemically
institutionalised—both in ‘poor houses’ as well as in workhouses (Longmate
2003; Driver 2004; Wagner 2005; Crowther 2016). Many individuals that were
institutionalised had overlapping identities—they were experiencing poverty and
were disable people—or were disabled women—or experiencing other variations of
multiple layers of disadvantage and discrimination (Jackson 2003). Women were
institutionalised in more than one setting as well. The wealthy were institutionalised
under the premise of ‘hysteria,” as discussed in Chap. 3 (Appignanesi 2011). Women
experiencing poverty were institutionalised in a very different way—primarily on
the basis of their poverty, as opposed to assumptions regarding their cognitive skills
or level of rationality (Driver 2004; Fowler 2014). In some places, both wealthy
women and those experiencing poverty were institutionalised for pregnancy outside
of wedlock and other socially unacceptable experiences (Finnegan 2004;
Appignanesi 2011).

Institutionalisation of disabled people during the industrial revolution appears to
have developed in parallel for those with physical and intellectual disability and for
those with actual or perceived mental health disabilities. The industrial revolution
inspired the rise of asylums where people with actual or perceived mental health
disabilities were institutionalised (Wise 2013). Separate from asylums, there were
institutional settings that were reserved for people with physical and intellectual
disability (Gleeson 1999; Borsay 2004).

The history of institutionalisation of women and disabled people is relevant to an
exploration of the history of legal capacity denials for these groups because the
complete denial of legal personhood and legal agency generally accompanied
institutionalisation — and often continues to do so today (Lewis 2011, 706). In
addition, the development of modern guardianship law and mental health law
coincides with the mass institutionalisation of women and disabled people (Fry
1864; Bartlett 1999; Glen 2012, p. 104; Lush 2019, p. 138; Moran 2019). In this
way, the development of institutionalisation led to the development of legal mech-
anisms that are still used today to deny legal capacity—as discussed more in Sect.
4.3.2.

4.2.2.2 Eugenics and Reproductive Choice

The regulation of sexual intimacy of women with intellectual disability has been
particularly invasive and harmful and was historically legitimised by the eugenics
movement (Waxman 1994; Heslop and Macaulay 2009, pp. 39—40; Hough 2012,
p- 136). I have chosen to use this as an example of the denial of legal personhood and
legal agency to disabled women because of the severity of the denial of these
rights—and because sexual relationships are at the core of how humans develop
partnerships and meet basic human sexual needs (Plummer 2002).

People with intellectual disabilities have been subject to a long history of denial
of the right to sex (Brown 1994, pp. 123—-128). The eugenics movement in the late
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nineteenth and early twentieth centuries was one of the most profoundly discrimi-
natory eras. The movement considered reproduction by people with intellectual
disabilities a danger to society. The misguided concern was that people with
intellectual disabilities that reproduced would be threatening the ‘heritage of intel-
ligence’ (Murphy and O’callaghan 2004; Goodman 2005). The movement caused
discrimination and abuse of people with intellectual disabilities (Pfeiffer 1994). It
also deepened and facilitated the growth of stigma related to intellectual disabilities
to such a great extent that its effects can still be felt over a hundred years later
(Shakespeare 1998).

The eugenics movement contributed to an increase in the segregation of disabled
people into institutions, as discussed above (Tredgold 1909; Fennell 1992, p. 213;
Murphy and O’callaghan 2004, p. 1347). It also brought on mass compulsory
sterilization of women with intellectual disabilities. In the United States alone, it is
estimated that at least 50,000 women were sterilized in the first half of the twentieth
century (Kempton and Kahn 1991). In the United Kingdom, guardianship law itself
was a product of a desire to have a legal mechanism to sterilize people with
intellectual disabilities (Fennell 1992, pp. 213-218). There was a sense that the
world needed to be protected from the sexual activity of people of intellectual
disabilities.

Conversely, there is also a long history of people with intellectual disabilities
being thought of as asexual. Along with this, came a sense that people with
intellectual disabilities actually need to be protected from sex. There was a percep-
tion that people with intellectual disabilities are perpetual children and should not be
exposed to adult sexual activity (McCarthy 1999). While these perceptions have
largely fallen out of favour, there is legislation that contains remnants from this era
(Irish Criminal Law (Sexual Offences) Act, 1993, Section 5). In addition, there
continue to be cases of parents subjecting their children to treatments to keep them
small and child-like (Liao et al. 2007, pp. 16-20). The continuing use of the concept
of ‘capacity to consent to sex’ seems to be a remaining plague of this era where
society wanted to de-sexualize people with intellectual disabilities—either under the
auspices of the protection of the individuals with intellectual disabilities themselves
or under the auspices of protecting the world from the sexual activity of people with
intellectual disabilities that can lead to reproduction (Perlin and Lynch 2014, p. 298).

Disabled women have been uniquely affected by the eugenics movement. As
disabled people, they are devalued and dehumanised by the eugenics movement—
eugenics, in many ways, seeks to eliminate the existence of disabled people. As
women, they carry children and are reproductive beings—eugenics seeks to utilise
reproduction to eliminate characteristics that are deemed undesirable. Therefore,
disabled women are burdened with the eugenics movements desire to eradicate them
as well as the movement’s desire to control and manipulate their reproduction.
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4.2.2.3 Conclusion

This history is related to the right to legal capacity in multiple ways. It demonstrates
deprivations of legal capacity for disabled women throughout history. It also begins
to provide the story of how the position of disabled women exists as it does today—
why disabled women are often so profoundly undervalued, so frequently assumed to
lack decision-making, and so often denied legal capacity.

When disabled women are institutionalised, their legal capacity is removed. This
is true of all people. Institutionalisation itself is a denial of legal capacity because it is
done against the will of the individual. Their decision-making is denied, their liberty
is removed, and they are forced to enter the institutional setting. Within the institu-
tional setting, individuals largely experience total denial of legal capacity. Fre-
quently, the staff of the institution is formally vested with the legal capacity of the
individuals residing in the institution. Virtually all decisions—ranging from daily
meals and clothing choices to medication and financial decisions—are managed by
the staff of the institution. While all people in institutional settings experience this—
it is uniquely and, arguably, more profoundly experienced by disabled women
because they were and are disproportionately institutionalised (Kothari 2005).

Disabled women also often experience greater denial of legal capacity related to
reproductive choice than disabled men. This is likely, at least in part, because of the
eugenics movement’s devaluing of the lives of disabled people and the strong desire
during that time to inhibit the reproduction of disabled women. It is also because the
nature of being a woman means that you have a greater number of choices—
including choices that have legal implications—in relation to your body and to
reproduction.

4.2.3 Gender Minorities: Forced Treatment
and Criminalisation

Gender minorities have their own, unique history of prejudice and legal capacity
denial. Much of it centres around forced treatment for what was perceived to be
mental illness, as discussed in Chap. 3, and the criminalisation of non-gender
conforming behaviours (Lennox and Waites 2013; Map of Countries that
Criminalise LGBT People | Human Dignity Trust 2020). In addition, as will be
discussed below in Sect. 4.3.3, law, policy, and practice that continues to prevent
gender minorities from having their gender identity legally recognised creates
barriers to the recognition and exercise of their legal capacity in many ways—
including the inability to obtain legal identification and documentation, which is
often a prerequisite for the recognition of legal personhood and the exercise of legal
agency (Cannoot 2019b).



92 4 Gendered Denials: Law, Policy and Practice

4.2.3.1 Forced Treatment

Forced treatment, as discussed in Chap. 3, has been an unfortunate presence in the
lives of gender minorities. In the late 1800s and early 1900s, sex reassignment
surgery began to be available and the medical profession began to pay attention to
non-binary gender experiences and expressions (Cannoot 2019b). This attention
from the medical profession—including surgeons and psychiatrists—facilitated the
exercise of autonomy for some transgender people because they were able to get
medical assistance to achieve, physically, their gender identity (Pfafflin 2015).
However, for other transgender people and other gender minorities, it accompanied
a medicalisation of non-binary gender experiences and expressions that led both to
informal pressures to undergo medical treatment as well as formal legal requirements
of medical treatment and surgery (Butler 2004, pp. 75-77). For example, intersex
infants and children began to be surgically altered to adhere to the dominant gender
binary expectations (Suresh 2015). In addition, some jurisdictions began to require
surgery, medical treatment (such as hormone treatment), and psychiatric treatment
before an individual could legally change their gender (Spade 2009). Many of these
requirements remain today (Ezie 2011).

Some surgery and treatment that gender minorities have been forced to undergo
due to informal pressures or formal legal requirements has the potential for signif-
icant downsides—including sterilisation, permanence, health risks, and others
(Rossi Neto et al. 2012; Morrison et al. 2015; Wang and Poppas 2017). For example,
a transgender person may not want to engage in certain surgeries or medical
treatment because it poses a risk to fertility or for other reasons—however that
individual may identify as a gender other than their birth gender and may have a need
to legally change their gender. In some jurisdictions, it may not be possible to legally
change their gender without undergoing certain surgeries or medical treatment
(Allen 2007; Ezie 2011). This is due, in part to this history of the medicalisation
of gender minorities and their non-binary gender experiences and expressions. In
addition, the surgical alteration of intersex children that was also precipitated by the
medicalisation of non-binary gender experiences or expressions has had profoundly
negative impacts—both because it denies the child the ability the autonomy to
discover for themselves their gender identity, but also because the medical treat-
ments themselves have similar negative effects as those described above — health
risks, permanence, and sterilisation (Karkazis 2008; Suresh 2015).

This history of forced treatment of gender minorities is a history of legal capacity
denial. Gender minorities, such as transgender people, experienced overt denial of
their legal capacity to consent to medical treatment when they have been subjected to
forced mental health treatment and other forced medical treatment on the basis that
their non-binary gender experiences and expressions are a form of mental illness.
This could fall under the prohibition of legal capacity denial on the basis of disability
under Article 12 of the CRPD.

They have also been subjected to more insidious forms of forced treatment via
laws that require medical and surgical treatment as a pre-requisite for legal gender
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recognition. This is a form of legal capacity denial because it places gender minor-
ities in a position that requires them to undergo medical treatment in order to have
their legal personhood recognised. Gender recognition is a form of legal personhood
recognition when it is required before an individual will be recognised as a legal
person. For example, in order to be recognised as a legal person, identity documents
are often required. Many jurisdictions required the gender binary identification of
gender on identity documents (Hanssen 2017, p. 302). If gender minorities are
prevented from having their accurate gender (the gender that they identify with)
on their identity documents, then they often cannot get appropriate documents and
are then prevented from having the documentation that is often required for others to
recognise them as legal persons. If medical treatment—including surgery—is
required in order for an individual to be able to access appropriate documentation
that accurately reflects their gender and allows them to be recognised as a legal
person—then they are being forced into medical treatment in order to be recognised
as a legal person. In this way, their legal capacity to consent to medical treatment is
effectively denied because the alternative is the inability to have their legal person-
hood recognised (which is an element of legal capacity).

The denial of legal capacity to consent to medical treatment—including irrevers-
ible surgery—of intersex children raises some more complex questions. The first is
whether children have the same right to legal capacity as adults. There is not space
here to thoroughly address this question. However, if children do enjoy the same
right to legal capacity as adults, then this is an impermissible denial of the right to
legal capacity on the basis of gender identity and group membership as a gender
minority. I am inclined to argue that children are entitled to protection of the right to
legal capacity—however, there is language in the Convention on the Rights of the
Children (CRC) that could be used to argue otherwise—for example, the consistent
use of the “best interest” standard throughout the CRC, which indicates that it is not
the will and preference of the child that must be protected (as is required by Article
12 of the CRPD for the protection of the right to legal capacity). The profound
impact of forced medical treatment in this area, however, leads me to seek arguments
for the protection of the right to legal capacity of children to consent to such medical
treatment.

4.2.3.2 Criminalisation

Gender minorities have been impacted by multiple forms of criminalisation. The
criminalisation of same-sex sexual activity is perhaps the most widespread form of
criminalisation that affects gender minorities. There is a striking correlation between
colonisation and the criminalisation of same-sex sexual activity. It was criminalised
across the British Empire in the nineteenth Century and decriminalisation did not
begin until 1967 in England and Wales (Lennox and Waites 2013, p. 1). Many
countries in the British Commonwealth, the former British Empire, and elsewhere
continue to criminalise same-sex sexual activity—at the time of writing, there
remain 72 countries that criminalise private, consensual, same-sex sexual activity
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and in 11 of those jurisdictions the death penalty is a potential sentence for these
crimes (Map of Countries that Criminalise LGBT People | Human Dignity Trust
2020). Gender minorities are also impacted by laws that criminalise the gender
identity and expression of transgender people. This criminalisation occurs via laws
that criminalise ‘cross-dressing,” ‘impersonation,” and ‘disguises’ (Map of Countries
that Criminalise LGBT People | Human Dignity Trust 2020). For example, in
Brunei, Syariah Penal Code Order 2013, Section 198 criminalises anyone who
“dresses and poses” as the opposite sex in a public place. In Lebanon, Article 521
of the Penal Code 1943 makes it an offense for a man to “disguise himself as a
woman.” In Indonesia, Article 281 of the Penal Code 1999 criminalises any person
who “offends against decency” and in Sri Lanka, Section 399 of the Penal Code
1883 criminalises cheating “by pretending to be some other person”—both of which
can be used to criminalise non-binary gender experiences or expression (Map of
Countries that Criminalise LGBT People | Human Dignity Trust 2020).

Laws that criminalise non-binary gender experiences or expressions are also often
rooted in colonial history (Kirby 2013; Lennox and Waites 2013; Gichki 2020,
p- 33). For example, in the 1800s in Iran, gender was much more fluid, there was not
a strict binary between female and male. In addition, same-sex sexual relationships
were common—in fact, homoeroticism was a large part of Persian literature. With
increased contact with the West—and with Britain, in particular—Iranian culture
began to disavow same-sex practices and began to solidify the gender binary
categories of female and male. This was reflected in laws, such as the criminalisation
of sodomy (Gichki 2020, p. 34). In addition, in countries that were under colonial
rule, such as Pakistan and India, explicit laws were created to criminalise non-binary
gender experiences and expressions. Prior to these laws, non-binary gender experi-
ences and expressions were often celebrated and sometimes even deified (Gichki
2020, pp. 33-35).

The criminalisation of same-sex sexual activity has had significant implications
for sexual minorities—it has also made the position of many gender minorities very
difficult. Not all gender minorities engage in same-sex sexual relationships—
although, some do. Many gender minorities also engage in sexual relationships
that they may not consider same-sex, due to the gender that they identify with—
however, the law may consider them same-sex and may have criminalised them in
some circumstances. This could occur because in a particular jurisdiction there was
not appropriate legal mechanisms for altering one’s gender ascribed at birth. It could
also occur because a particular individual did not engage existing gender recognition
laws due to the oppressive nature of some laws, as is discussed below in Sect. 4.3.3.
Nonetheless, the history of criminalisation of same-sex sexual relations has had an
impact on the freedom of gender minorities to exercise sexual agency.

This criminalisation of same-sex sexual activity and non-binary gender experi-
ences and expressions is a denial of the right to legal capacity to consent to sexual
activity and to exercise agency in asserting one’s gender identity. The right to legal
capacity to consent to sex requires that all people have an equal right to consent to
sex—therefore, the right to consent to sex cannot be denied on the basis of an
individual’s group membership (Arstein-Kerslake 2015). In this way, the right to
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legal capacity to consent to sex requires that gender and sexual minorities have the
same right to legal capacity to consent to sex as others. Similarly, it requires that
gender minorities have the same right to experience and express their gender identity
as others. In this way, the historical (and on-going) criminalisation of same-sex
sexual activity and non-binary gender experiences and expression is a denial of the
right to legal capacity on an equal basis.

4.3 Modern Denials

The previous section explored historical barriers to or denials of legal capacity for
women, disabled women, and gender minorities. Some of those denials are no longer
occurring due to law reform and socio-cultural changes. However, some of those
denials continue. This section discusses these and other modern denials of legal
capacity for women, disabled women, and gender minorities.

4.3.1 Women: Immigration, Inheritance, Contracting,
Reproductive Choice, and Consent to Sex

In the modern world, women face ongoing prejudice as a remnant of the history of
the myth of hysteria, which continues to taint perceptions of women’s decision-
making skills. Women continue to be viewed as lesser decision-makers compared to
men. This is evidenced by the large disparity in the percentage of women in
leadership roles compared to men—both in government and commercial spheres—
that are women (Porterfield and Kleiner 2005; Chesser 2019; Catalyst 2020; UN
Women).

Some may have the perception that modern women enjoy equal recognition
before the law on par with men. However ongoing prejudice, as described above,
has resulted in ongoing denials of women’s right to equal recognition before the law
and legal capacity (Seedat 2013). There are many jurisdictions in which women’s
recognition as legal persons and legal agents—their legal capacity—is substantially
restricted compared to men. In addition, ongoing restrictions on women’s legal
capacity in various forms are occurring across the globe—including in jurisdictions
such as the United States, where many may assume that women enjoy exactly the
same legal capacity as men. In this section, I have chosen to focus on the examples of
immigration, inheritance, contracting, reproductive choice, and consent to sex.
These areas are all particularly poignant and prominent areas of law, policy, and
practice where women continue to experience denials of their right to legal capacity.
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4.3.1.1 Immigration

Coverture laws, discussed above in Sect. 4.2.1.2, deny the legal capacity of women
and invest it in their husbands. The husband ‘covered’ the wife’s legal identity—her
legal capacity—completely (Erickson 2005, p. 4). Women’s legal personhood
became entwined with that of their husband’s and their legal agency was granted
to their husband—this prevented women from taking independent legal actions and
allowed husbands to take legal actions on their behalf (Zaher 2002; Erickson 2005).
Coverture laws are largely absent from modern legal systems, however their legacy
lives on. For example, the practice of married women taking the last name of their
husbands is a remnant from coverture laws in which the married woman completely
lost her own legal personhood and changing her name to that of her husband
reflected that her personhood was subsumed by that of her husband (Erickson
2005, p. 4).

Early immigration laws in the United States enshrined coverture laws in ways that
have been difficult to reform. For example, male citizens and documented male
residents were given the right to control the immigration status of their non-citizen
wives. A wife’s legal immigration status dependent almost completely on her
husband. In addition, women could not petition for their husbands to immigrate to
the United States—only men could petition for their wives to immigrate (Calvo
1991, p. 600). This demonstrates that, under immigration law, women were viewed
as objects under the control of their husbands—as was the case under coverture laws.
Reform of these laws has occurred several times—from the 1920s onward there was
an attempt to remove the vestiges of coverture laws. However, the basic premise that
one spouse is dominant and can control the legal status of the other spouse has never
been wholly confronted and rejected (Calvo 1991, pp. 603-606). At the time of
writing, one spouse must still petition for the immigration status of the other
spouse—giving the petitioning spouse considerable control over the immigration
status of the other spouse (Petition for Alien Relative | USCIS 2020).

One effect of these vestiges of coverture in immigration law is significant
amounts of abuse experienced by immigrant wives (Calvo 1991, pp. 600, 614,
616-620; Amuedo-Dorantes and Arenas-Arroyo 2019). Because of this, further
reform to ameliorate the impact of coverture in immigration law in the United States
was attempted under the Violence Against Women Act (VAWA) in 1994. VAWA
allows for special consideration for women experiencing domestic violence in the
United States, including the option to seek immigration status independent of their
spouse (Lakhani 2019; Stupakis 2019). While this is an improvement, it is often
unsafe, impracticable, and unfeasible for women to avail of such measures
(Amuedo-Dorantes and Arenas-Arroyo 2019; Lakhani 2019).

Immigration status is often a prerequisite for the recognition of an individual’s
legal personhood and legal agency—their legal capacity. Due to the ongoing patri-
archal nature of our society, the effect of laws that give one spouse control of
immigration status is that women often receive immigration status via marriage.
This effectively creates a modern form of coverture for women immigrating to the
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United States via spouse-based immigration laws. The recognition of their legal
capacity—Ilegal personhood and agency—is in the control of their husbands.

4.3.1.2 Inheritance and Contracting

The right to legal capacity protects the right to inheritance, contracting, and property
via the element of legal agency. Inheritance, contracting, and holding and managing
property requires the recognition of legal agency in the individual. All of these
activities are essential aspects of participating in our capitalist market economy. Any
individual who does not enjoy respect for their right to legal capacity to inherit,
contract, and possess and manage property is inhibited from gaining and managing
wealth—they are significantly disadvantaged, and social justice and equality is likely
fall from reach.

Despite the explicit mention of the right to legal capacity including the exercise of
legal agency for inheritance, contracting and possessing and managing property in
both CEDAW (Article 15 (2 and 3)) and CRPD (Article 12(5)), women, in partic-
ular, continue to face widespread exclusion from protection of these rights. This is
evidenced by the fact that women own less than 20% of the world’s land (Villa
2017).

Globally, approximately 40% of jurisdictions have at least one legal constraint on
women’s rights to property, which limits their ability to own, manage, and inherit
land (Stone 2018). In addition, approximately half of all women are still denied land
and property rights, even though there are legal protections for women’s right to
exercise legal capacity to inherit, own, and manage property. For example, in the
Middle East and Northern Africa region, approximately 25 million women living in
urban settings do not enjoy equal constitutional or statutory property rights to that of
men (Villa 2017). Around the world, this is due to ongoing discriminatory social
norms and practices, as well as poor implementation in some places that provide
legal protections (World Bank 2019; UN Women Asia Pacific).

Inheritance for women is equally fraught. According to the World Bank, in at
least 36 countries widows are not granted the same inheritance rights as widowers. In
addition, in at least 39 countries, daughters are prevented from inheriting the same
proportion of assets as sons (Women, Business, and the Law 2018 2018).

These issues are rarely framed as a violation of the right to equal recognition
before the law or legal capacity. The power of re-framing these issues as violations
of these rights is that they become not only issues of rights to property and rights to
inheritance, but issues of rights to personhood and equal recognition. I believe this
gives weight to these arguments and elevates them from issues of material and
economic equality to issues that arrive at the core question of whether women are
respected as persons on par with men—or whether they are a sub-class of persons
with lesser rights and responsibilities to that of men.
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4.3.1.3 Reproductive Choice and Consent to Sex

The ability to decide to have an abortion, to use contraceptives, or other choices
related to reproduction are exercises of legal agency—an element of legal capacity—
because they are decisions that have legal implications. The overregulation of
women’s bodies, in particular, has led to reproductive choices having significant
legal implications for women (Kelly and Hoerl 2015; Chesney-Lind 2017;
Simmonds 2019). However, even if women’s bodies were not overregulated,
choices regarding reproduction will likely always be exercises of legal agency
because they virtually always involve some form of interaction with another indi-
vidual, which almost always leaves open the potential for legal implications for the
regulation of that relationship.

Laws securing the right to exercise legal agency in the context of reproductive
choice for women are continually challenged and remain non-existent or ineffectual
in many jurisdictions (Petchesky 1990; Smyth 2002; Cheu 2012; Enright et al.
2015). For example, in the United States, significant progress toward the recognition
of the right of women to legal agency to choose to have an abortion was made with
the landmark Supreme Court Case, Roe v Wade, in 1973. However, a series of state
and federal court cases since then have slowly stripped back that right, and women in
the United States continue to face an uncertain world with respect to protection for
their right to legal agency to choose to have an abortion (Forsythe and Morrison
2020; Jacobs 2020; Maveety 2020; Ziegler 2020). 700 million women of reproduc-
tive age around the world do not have access to safe and legal abortion—in other
words, they do not have their right to exercise legal agency to choose to have an
abortion respected or protected (Center for Reproductive Rights 2020).

Conversely, in Ireland, the highest law of the land—the Constitution—prohibited
women from exercising legal capacity to choose to have an abortion until May 2018
(Enright et al. 2015; Calkin et al. 2020). At the time of writing, Ireland is now
grappling on legal, political, social, and medical levels with how to manage this
change (Donnelly and Murray 2020; Taylor et al. 2020). The new law allows women
to choose to have an abortion up to 12 weeks of pregnancy and in situations of risk to
the life or of serious harm to the health of the pregnant woman and fatal foetal
anomaly thereafter (Taylor et al. 2020). This provides significant recognition of a
women’s right to legal capacity to choose to have an abortion in Ireland. In the
United States, the right to legal agency to choose to have an abortion appears to be
undergoing increased limitations. Whereas, in Ireland, the opposite is occurring—
the right to legal agency to choose to have abortions has recently been recognised to
a greater degree than ever before in Irish history. Around the world, overall, the last
several decades have seen a marked increase in the number of jurisdictions that
provide increasing protection for women’s right to legal agency to choose to have an
abortion. Nearly 50 countries have liberalised their abortion laws in recent years
(Center for Reproductive Rights 2020).

In addition, the exercise of legal capacity to consent to sex is frequently framed as
a passive permission that the female may grant to a male who is viewed as the
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decision-maker and holder of power (Anderson 2010; Arstein-Kerslake 2015;
Arstein-Kerslake and Flynn 2016a). This is significant because it impacts the
woman’s exercise of legal agency—she is respected as an individual with the right
to exercise legal agency to take part in sexual activity, but only to the extent that she
is passively giving permission to a male to engage in sex with her. This framing of
consent grants the male greater legal agency than the women. Instead of requiring
that a communication and negotiation take place between two individuals with equal
levels of legal agency, it assumes that the male has greater legal agency and only
demands that the female has passively acquiesced to the male’s sexual advances.
This becomes evident when you examine other areas of the law where the concept of
consent is used—for example, in patient/doctor relationships and for subjects of
research. In almost all uses of the concept of consent, there is a substantial power
imbalance between the actors. The individual seeking consent has a great deal of
power and the individual providing consent has considerably less power. In order to
respect the right to legal capacity to consent to sex on an equal basis for men and
women, the concept of consent must be—at a minimum—re-conceptualised in such
a way that respects men and women (and people of any and all genders) as
possessing equal legal agency and having equal rights to exercise that legal agency.

4.3.2 Disabled Women: Guardianship, Forced Sterilisation
and Consent to Sex

Disabled women experience, arguably, the most profound and far-reaching denials
of their right to legal capacity. They face the history of the myth of hysteria as
women and the ongoing assumptions of mental incapacity as disabled people. They
face denials of legal capacity—or the potential for denials of legal capacity—in
nearly every area of life. In this chapter, I’ve chosen to focus on guardianship,
parental rights, forced sterilisation, and consent to sex because they are all areas in
which disabled women face pervasive denials of legal capacity that have a signifi-
cant impact on many other areas of their lives.

4.3.2.1 Guardianship and Forced Sterilisation®

Guardianship, and other forms of interdiction and conservatorship, are one of the
most complete forms of legal capacity denial. It occurs when the law provides a
mechanism for the removal of legal capacity in relation to one or more decision. The
most all-encompassing form is plenary guardianship, where an individual’s legal
capacity can be completely removed and ascribed to another individual or group of
people—for example, a family member, a group home or institution, or a court.

2Portions of this section are drawn from (Arstein-Kerslake 2019).
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There are also more limited forms which include either limited guardianship or laws,
such as the Mental Capacity Act in England and Wales, which allows for the removal
of legal capacity in regard to either a specific decision or a specified area of life
(Series 2013; Flynn and Arstein-Kerslake 2014; Arstein-Kerslake 2017).

There is evidence that women experience guardianship uniquely (Grover 2002;
Rosenberg 2009; Victoria Office of the Public Advocate 2017). For example, under
guardianship, they may have reproductive choice removed and are often subjected to
others choices for them regarding sterilisation, contraception, pregnancy, and abor-
tion (Wingfield et al. 1994a; Grover 2002; Atkinson et al. 2003; Lin et al. 2011).
There is also evidence that women may be disproportionately placed under guard-
ianship—potentially, due to the lasting impacts of historical notions of women as
less rational and in more need of protection than men (Tavris 1993; Rosenberg 2009;
Prokhovnik 2012; Victoria Office of the Public Advocate 2017).

Until recently, it was widely accepted that women with intellectual disability
living under guardianship in institutional settings would almost automatically be
given either medication to end their menstrual cycle or would undergo surgery for
sterilisation or some form of management of the menstrual cycle. This was often
done in the ‘best interests’ of the woman—the individual or entity that maintained
guardianship or was ascribed her legal capacity in another form made the decision
based on what they believed to be in the woman’s best interest (Grover 2002). While,
in many places, this policy has changed in institutional settings (Atkinson et al.
2003), young women under guardianship and other substituted decision-making
regimes that do not respect the rights, will, and preference of the individual, are
still faced with menstrual and sterilisation decisions that are made on their behalf, in
their ‘best interests’ (Wingfield et al. 1994a, b; Grover 2002; Atkinson et al. 2003;
Lin et al. 2011).

Legal capacity to exercise reproductive choice is also denied to women in the
form of forced sterilisation. This occurs particularly in the context of disabled
women and girls. There are laws in some jurisdictions that allow for the forced
sterilisation of disabled women and gitls (Cepko 1993; Pham and Lerner 2001; Patel
2017). In addition, some disabled women are only offered methods of contraception
that may jeopardise their reproductive health (Waxman 1994). There is also evidence
that sterilisations are performed at the request of family members or others, without
attention paid to the will or preference of the woman or girl (Rosenbaum and Epstein
2019). Both contexts of forced sterilisation result in a denial of the woman’s legal
capacity to consent to sterilisation, as well as in her legal capacity to make repro-
ductive choices for the remainder of her life.
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4.3.2.2 Consent to Sex and Intellectual Disability’

Capacity to consent to sex legislation can be a barrier to intimate relationships for
people with intellectual disabilities—and women with intellectual disabilities, in
particular. In some jurisdictions, such legislation criminalizes most sexual activity of
people with intellectual disabilities. In other jurisdictions, it requires people with
intellectual disabilities to prove functional capability to consent to sex, which people
without intellectual disabilities often do not have to prove and may not be able to
prove if they were held to the same high standard. The mere existence of these laws
permeates the social consciousness with the message that people with intellectual
disabilities are not due the same right to sexual agency as others.

In addition, women with intellectual disabilities are uniquely impacted by consent
to sex legislation due to the intersecting marginalisation that they experience as both
women and disabled people. As women, they must combat the historical assump-
tions that their rationality and decision-making skills are lacking (as discussed in
Chap. 3). As disabled people, they must combat prejudicial notions that they require
a greater degree of protection than others—and the prejudicial notion that, for
disabled people, protection is often more important that autonomy or respecting an
individual’s legal capacity to consent to sex.

The text of Article 12 itself does not mention sex or consent. However, it does
state that disabled people have a right to “enjoy legal capacity on an equal basis with
others in all aspects of life” [emphasis added] (CRPD Article 12(2)). Capacity to
consent to sex is a discrete area of the law that regulates legal capacity. Therefore, it
must do so on an equal basis for disabled people. According to Article 12, a denial of
legal capacity to consent to sex cannot be based on the existence of a disability
(CRPD 2014, paras. 25 and 32-34). The challenge is to create law that sufficiently
criminalises unwanted sexual encounters that are not understood or agreed to,
without making them specific to disabled people.

4.3.2.3 Conflation of Mental and Legal Capacity in Consent to Sex Law

In capacity to consent to sex law, legal capacity and mental capacity has been
conflated (CRPD 2014, para. 15), as discussed in Chap. 1. Legal capacity is the
state’s recognition of the individual as a holder of rights and an actor under the law.
Mental capacity is an individual’s cognitive abilities and decision-making skills
(Committee on the Rights of Persons with Disabilities 2014, p. 3). In capacity to
consent law, an individual can be denied legal capacity to consent to sex based on a
determination of mental incapacity.

Article 12 provides an opportunity to re-examine whether this is the most
effective and rights-protective manner in which to construct the law. The conflation
of mental capacity and legal capacity is problematic for several reasons. The first is

*Portions of this section are drawn from (Arstein-Kerslake 2015).
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that it focuses on the perceived deficiencies of the individual instead of exploring the
situation at the given moment in time and the role of other parties. For example, its
primary focus is not on what information was available or what efforts were made by
the other party to ensure that the individual understood and agreed to the sexual acts.
It is also problematic because the determination of mental capacity is often predi-
cated upon the existence of an intellectual disability. This potentially denies people
with intellectual disabilities the right to legal capacity to consent to sex based on the
diagnosis of disability. A more effective model may be one that is compliant with
Article 12 and includes an element of understanding and agreement in all parties to a
sexual act, but focuses on the interaction at issue, and does not deny legal capacity to
consent to sex on the basis of disability.

4.3.2.4 Non-discrimination in Legal Capacity to Consent to Sex

Respecting legal capacity ‘on an equal basis’ requires that when legal capacity is
denied to individuals, it is done in a way that is non-discriminatory (Committee on
the Rights of Persons with Disabilities 2014, pp. 6-8). ‘Discrimination on the basis
of disability’ is defined by Article 2 CRPD as any ‘distinction, exclusion or restric-
tion on the basis of disability which has the purpose or effect of impairing or
nullifying the recognition, enjoyment or exercise, on an equal basis with others, of
all human rights and fundamental freedoms.” Therefore, any restriction on the right
to legal capacity to consent to sex must not explicitly be based on the existence of a
disability. It must also not have the effect of impairing the recognition of the rights to
legal capacity and sexual agency of people with intellectual disabilities.

4.3.2.5 State Obligation to Provide Support for Consent to Sex

Another aspect of the revolution of Article 12 is the articulation of the state
obligation to provide access to support for the exercise of legal capacity (CRPD
Article 12(3)). The general comment on Article 12 interprets ‘support’ as including:

.. .various support options which give primacy to a person’s will and preferences and respect
human rights norms. It should provide protection for all rights, including those related to
autonomy (right to legal capacity, right to equal recognition before the law, right to choose
where to live, etc.) and rights related to freedom from abuse and ill-treatment (right to life,
right to physical integrity, etc.). Furthermore, systems of supported decision-making should
not over-regulate the lives of persons with disabilities (Committee on the Rights of Persons
with Disabilities 2014, p. 7).

Support for the exercise of legal capacity in sexual decision-making, therefore,
should include support that is flexible and has the individual’s wishes at its core. It
should enable an individual to exercise autonomy in sexual decision-making, while
also providing information about how to protect against sexual abuse and resources
to avail of when sexual abuse occurs. It should never present an additional barrier to
sexual relationships for people with intellectual disabilities. People with intellectual
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disabilities should not be legally required to accept or use support in order to enjoy
the freedom to have sex and develop intimate relationships.

Organizations led and managed by disabled people may provide the best form of
support for sexual decision-making for people with intellectual disabilities. For
example, the Connect People Network in Ireland holds many events and makes
resources available to people with extra support needs, including people with
intellectual disabilities. Such support is the type that is mostly likely to be fully
compliant with the Article 12 requirement.

4.3.2.6 Legal Landscape of Denials of Capacity to Consent to Sex

Most modern laws that permit the denial of legal capacity to consent to sex are
premised on the notion of protecting individuals with intellectual disabilities from
sexual abuse. There is a perception that people with intellectual disabilities are not
able to protect themselves from others taking advantage of them sexually (Swango-
Wilson 2008; Hollomotz 2012). Current law generally denies legal capacity to
consent to sex based on a status based or functional approach.

The status approach looks at whether the individual has the status of intellectual
disability. If she does, her legal capacity may automatically be denied. It may also
look at the IQ of the individual and automatically deny legal capacity to consent to
sex based on a certain cut off point (Murphy and O’callaghan 2004, p. 1348).

The functional approach generally looks at whether the individual had the mental
capacity to understand the nature and consequences of the sexual act. It denies legal
capacity if the individual fails the test of mental capacity—conflating the two
concepts, as discussed above. There is often a preliminary requirement of intellectual
or other disability before the functional test can be applied. This preliminary
requirement means that it is only individuals with these disabilities that can be
subjected to the test. In this way, functional tests of legal capacity to consent to
sex force people with intellectual disabilities to meet a standard of decision-making
that is not applied to the rest of the population.

Understanding the nature and consequences of sexual acts, could be considered
quite a high standard. In the context of sexual activity, more so than in other areas of
decision-making, most people do not engage in a thought process of decision-
making in which they come to understand the nature and consequences of their
actions when they decide to engage in sex (Ariely and Loewenstein 2006). Sex is a
natural part of human existence, in fact an essential part of human existence, and
triggers more instinctual and emotional responses in people than it does rational and
well-reasoned processes (Ariely and Loewenstein 2006). If a functional test of
mental capacity to consent to sex were applied on an equal basis to all people,
many people may be found to lack the requisite capacity to consent. This highlights
the inequality in requiring people with intellectual disabilities to meet this standard.

In analysing Article 12 compliance in general legal capacity regulatory regimes,
scholars and the CRPD Committee have found that the status and functional
approaches are a violation of Article 12 (Dhanda 2006; Committee on the Rights
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of Persons with Disabilities 2014, p. 4; Flynn and Arstein-Kerslake 2014). Status
based approaches do not comply because they directly create a differential basis
upon which to deny legal capacity to disabled people. Functional approaches to not
comply because they create a differential basis upon which to deny disabled people
legal capacity by either (1) creating a functional decision-making standard that only
disabled people must meet, or (2) disproportionately applying that standard to
disabled people. These approaches operate in the same manner in consent legislation
as they do in ‘more general legal capacity legislation, such as guardianship. There-
fore, the same Article 12 analysis applies, and such approaches are inconsistent with
Article 12.

Addressing sexual abuse of people with intellectual disabilities is, of course, a
valid and important purpose. However, the denial of legal capacity to consent to sex
may serve to further stigmatize and remove agency from individuals with intellectual
disabilities. The following section will look at legislative examples from Ireland,
England and Wales to explore the status and functional approaches to the denial of
legal capacity to consent to sex and whether they are compliant with Article 12.

4.3.2.7 Conclusion

People with intellectual disabilities continue to be seen as a distinct group with
different rights and responsibilities than others. It is seen as a group that needs more
paternalistic protection from sexual activity than protection for autonomy rights.
This is evidenced in laws that deny legal capacity to consent to sex through both
functional and status tests. Both approaches disproportionately deny legal capacity
to people with intellectual disabilities and apply a different standard of decision-
making assessment to them than to people without intellectual disabilities. This is
what Article 12 is attempting to correct.

There is a need for the state to provide protection against sexual abuse of all
people. There are ways of providing that protection from abuse without further
stigmatizing and marginalizing people with intellectual disabilities (Hollomotz
2009). Article 12 provides a framework to achieve this. Support for the exercise of
legal capacity to consent to sex, as outlined in Article 12(3), is the first key to
preventing abuse. This should include sexual education and empowerment for
people with intellectual disabilities (Hollomotz 2012). However, support must be
coupled with a respect for the sexual agency of people with intellectual disabilities
enshrined in law, as is called for in Article 12(2).
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4.3.3 Gender Minorities: Gender Recognition, Marriage,
and Reproductive Choice

Gender minorities are also experiencing ongoing modern denials of the right to legal
capacity. They are facing the history of assumptions that they are mentally ill
(as discussed in Chap. 3), which sometimes has resulted in forced medical treatment
(as discussed above in Sect. 4.2.3). They also face historical legal capacity denials in
the form of criminalisation of non-binary gender experiences and expressions as well
as same-sex sexual activity. Some of these denials of legal capacity continue to
today. They are accompanied by other modern forms of legal capacity denial that
affect gender minorities. In this section, I’ve chosen to focus on legal capacity
denials related to gender recognition, marriage, and consent. There are likely other
ways in which gender minorities face legal capacity denials, however these three
areas highlight the challenges that gender minorities face—and legal capacity
denials in relation to gender recognition, in particular, goes to the heart of much of
the legal capacity denials that gender minorities are subjected to.

4.3.3.1 Gender Recognition

Gender binary requirements for legal documents necessitate identification as either
female or male (Romeo 2004; Dvorsky and Hughes 2008). Some gender minorities
are nonbinary—they do not identify as female or male (Clarke 2019). In addition,
some gender minorities do identify as female or male, however their gender identi-
fication does not align with their legal gender as listed on their birth certificate and
other documents. In many jurisdictions, there are significant barriers and restrictions
to a formal change of gender on such documents (Allen 2007; Spade 2009; Spade
2015). While the intention of gender binary requirements may not explicitly be to
remove legal capacity of gender minorities—it can often have this effect.

When there is a requirement of an identification of gender, and a person from a
gender minority either is not given the appropriate gender choice, is not legally
allowed to make a particular gender choice, or fears the repercussions of identifying
as a particular gender, they may be prevented from exercising their legal capacity to
make a legal decision regarding their gender. This, in and of itself is a denial of legal
capacity. In addition, because they do not have a formal method for the appropriate
recognition of their gender, they may be prevented from obtaining legal documen-
tation such as a driver’s license or passport, which is required for the exercise of
legal capacity in many other circumstances. For example: signing a rental agree-
ment; becoming an employee; entering into most contractual relationships; getting
married; voting; and others. Without the required legal documentation and identifi-
cation, all of these exercises of legal capacity become virtually impossible—creating
impediments to the individual’s participation in society and their enjoyment of
equality (Romeo 2004).
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Currently, the law in many jurisdictions is inflexible and does not accommodate
gender minorities due to a long history of prejudice and stigma, as discussed above
in Sect. 4.2.3 and in Chap. 3 (Stryker and Whittle 2006; Allen 2007; Spade 2009;
Spade 2015). Some of this prejudice and stigma is related to the erroneous notion
that gender minorities are inherently experiencing mental health disorders that result
in gender confusion as well as a decreased ability to reason or make independent
decisions regarding their gender identity, as discussed in Chap. 3 (Johnson 2010;
Spade 2015; McHugh 2016; Winter et al. 2016). This rejection of the decision-
making of gender minorities is similar to the historical assumption, also discussed in
Chap. 3, of women’s lack of rational decision-making skills—both have resulted in
law and policy that does not respect the legal decision-making of individuals in these
groups.

It may also be considered a denial of legal capacity when there are laws that
require surgery, medical treatment, psychological services, or other prohibitive
measures before an individual is legally permitted to change their gender on legal
documentation or be legally recognised as a particular gender in another way, such
as by a court (Allen 2007; Spade 2009; Ezie 2011, pp. 162-168; Spade 2015;
Neuman Wippler 2016). This may be considered a denial of legal capacity because
it presents significant barriers to gender recognition—which is often required for the
exercise of legal capacity, as described above—and it only applies to gender
minorities. Therefore, such requirements for formal gender changes on legal docu-
ments is a barrier to legal capacity that only gender minorities experience. It may be
considered a denial of legal capacity on the basis of group membership as a gender
minority.

Non-binarity in gender requirements on its own may not be sufficient to allow for
the full realisation of the right to legal capacity for gender minorities (Cannoot
2019a). There may be a need for a form of gender designation that, instead, actively
challenges the gender binary status quo (Neuman Wippler 2016). This could take
many different forms; however, the most important quality of any type of gender
designations is the freedom for everyone, including gender minorities, to maintain
self-determination in their identifications (Hutton 2017). Importantly, breaking
down gender binary requirements will likely never occur if gender recognition
laws maintain medical and biological definitions of gender or if they simply place
all those that do not fit in to gender binary requirements in a category designated as a
blank space. This can perpetuate existing stigma and discrimination and further
marginalise gender minorities (Neuman Wippler 2016; Katyal 2018; Theilen 2018;
Cannoot 2019a). While it may allow for some limited additional exercises of legal
capacity for gender minorities, on the whole, it will likely result in more barriers to
legal capacity due to the ongoing discrimination that it may engender.

4.3.3.2 Marriage

Gender minorities are denied the right to legal capacity to choose to enter into or
maintain a marriage contract via gender recognition laws and laws that prohibit same
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sex marriage. There are several jurisdictions in which gender recognition laws exist
that allow an individual to formally change their gender—however, one of the
prerequisites to the formal change of gender is that the individual divorce their
partner (Allen 2007; Sharpe 2007; United Nations Free and Equal 2015; Cannoot
2019a). These laws appear to be primarily based on a desire to outlaw same-sex
marriages that would result from one partner legally changing their gender to that of
the other partner. These laws have the effect of denying individuals the legal capacity
to choose to maintain their marriages and their marriage contract.

In addition, restrictions on same sex marriages can deny gender minorities the
right to legal capacity to choose to enter into a marriage contract. Some gender
minorities are in same sex relationships—if there are legal restrictions on same sex
marriage, then they are denied the right to legal capacity to choose to engage in a
marriage contract with their same sex partner. In addition, in jurisdictions that allow
legal gender changes, but have restrictions on same sex marriages, an individual may
be able to legally change their gender to the gender that they identify with, but they
may then be restricted from entering into a marriage contract with a partner that is of
the same sex as the individual has changed their gender to. This may also amount to a
restriction on the right to legal capacity of the individual to choose to engage in a
marriage.

4.3.3.3 Reproductive Choice

Gender minorities experience lack of reproductive choice when law or policy require
sterilisation before granting gender recognition. In many jurisdictions, there remains
no formal options for an individual to change their sex on legal documentation
(Allen 2007; Spade 2009, 2015). In some jurisdictions where there is a formal legal
entitlement to apply for a change in gender status on legal documentation, there is
also a requirement that the individual undergo sterilisation (Spade 2015; Dunne
2017). This denies the individual the opportunity to exercise their legal capacity to
make reproductive choices. They are faced with a choice between living an uncertain
and often unsafe life with an incorrect gender on legal documents or having their
gender accurately reflected on legal documents but losing the ability to exercise legal
capacity to make reproductive choices.

4.4 Conclusion

In this chapter, I have endeavoured to utilise the definition of the rights to equal
recognition before the law and legal capacity established by the UN Committee on
the Rights of Persons with Disability in their General Comment No. 1 and discussed
in Chap. 1 of this book. I have applied that definition to an array of areas of law,
policy, and practice and identified where I believe the right to legal capacity (and, by
extension, the right to equal recognition before the law) is being denied to these
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groups. As far as I am aware, this has never been done before—as such, it is an
imperfect process and there is much more research and analysis that is left to be done
regarding the rights to equal recognition before the law and legal capacity of women,
disabled women, and gender minorities.

From an analysis perspective, there is more work that remains to be done to
examine the exact requirements for fulfilling the demand that all groups enjoy legal
capacity on an equal basis. One path would be to merely apply existing discrimina-
tion law to legal capacity. This path is fraught because of the variance of discrim-
ination law by jurisdiction—including the unsettled nature of discrimination law
even at the international level. It also feels intangibly inadequate. It would imply that
the granting of legal personhood must be done in a non-discriminatory manner—
however, it would also imply that any denial of personhood would be acceptable if it
was carried out in a manner that could be proven to be non-discriminatory. This is
somehow unsettling. Instinctively, it feels that all people should be granted legal
personhood by virtue of their humanity and there need not be an analysis of the
existence or non-existence of discrimination in the granting or denying of such
personhood. On the other hand, in this book and elsewhere, I am guilty of identifying
various situations in which legal capacity is denied on the basis of group member-
ship and highlighting that these are contrary to a demand for the recognition of legal
capacity on an equal basis for all. This is, at least in part, an application of
non-discrimination law to the situation of legal capacity recognition. I have done
this because, to me, it feels apparent that where legal capacity is denied on the basis
of group membership, this is blatantly a non-protection of the right to legal capacity.
However, I would like to tackle—or, indeed, have another legal scholar tackle—in
more detail, how non-discrimination law and the rights to equal recognition before
the law and legal capacity intersect.

In the ways discussed in this chapter, as well as in many other ways, legal
capacity has been restricted or denied to women, disabled women, and gender
minorities. They are experiencing unique barriers to legal capacity due to histories
of marginalisation and ongoing prejudice that perpetuates stereotypes of women,
disabled women, and gender minorities as inherently vulnerable and lacking in
decision-making skills. While many barriers to legal capacity have been reduced,
especially for married women, there are many that still exist. Those barriers that
remain may be creating situations of vulnerability for these groups. The next chapter
will explore the vulnerability that is created by legal capacity denials for women,
disabled women, and gender minorities.
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Chapter 5 )
Vulnerability Created by Legal Capacity e
Denials

5.1 Introduction

This chapter will explore the vulnerability that is created by legal capacity denial. It
will discuss the evidence that demonstrates that decision-making denial is pro-
foundly disempowering and leaves people without tools for protecting themselves
from abuse and marginalisation (Winick 1995; Ryan and Deci 2017). It will explore
financial, physical and sexual abuse that can occur as a result of this vulnerability
(Sobsey and Doe 1991; Acierno et al. 2010; Dunn 2010).

5.2 Vulnerability

Vulnerability is a powerful concept. When it is ascribed to an individual or to a group
of people, it can transform their social world (Boyle 2003). A vulnerable person is
often treated differently—they are thought to deserve higher levels of external
protection, which frequently results in lower levels of autonomy and self-
determination (Anderson and Honneth 2005; Anderson 2013; Rogers and Meek
Lange 2013; Scully 2013). Sometimes people can benefit from being labelled as
vulnerable. For example, more money may be expended by the government to
provide support for groups labelled as vulnerable. However, frequently, groups
labelled as vulnerable also experience significant negative repercussions of such
labels. They are often inaccurately identified as weak, powerless, and ineffectual
(Hollander 2002; Levine et al. 2004; Gill 2006; Scully 2013). The vulnerability that
they may be experiencing is often mistakenly identified by state actors as well as
others as vulnerability inherent to the individual, not vulnerability created by their
social environment. In addition, these qualities are often ascribed to all individuals

Portions of this chapter are drawn from Arstein-Kerslake (2019).
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within a group labelled as vulnerable, without distinctions drawn between individ-
uals (Luna 2009; Scully 2013). This can be profoundly disempowering, which may,
in turn, beget more vulnerability.

Women, disabled women, and gender minorities are often labelled as vulnerable
(Hollander 2002; Luna 2009; Chamberland and Saewyc 2011; Scully 2013; Butler
2016). They are often subjected to the externally imposed notion of the ‘vulnerable
female subject.” However, the realities of how these groups experience vulnerability
is often much different from this externally imposed notion. In addition, this concept
of the ‘vulnerable female subject’ can operate to reinforce marginalisation and limit
an individual’s choices (Lajoie 2018). This labelling is additionally complex for
gender minorities. Those that are externally identified as female or as having female
traits, are likely subjected to a similar imposition of the label of ‘vulnerable female
subject.” However, gender minorities that others do not perceive as feminine may not
experience the same imposition of the label of ‘vulnerable female subject.’ Instead, it
is possible that these individuals are also presumed by others to be vulnerable, on the
basis of what some may perceive as ‘otherness’. It is also possible that the history of
gender minorities being ascribed with mental health issues—as discussed in
Chap. 3—effectively serves to create a similar phenomenon to that experienced by
people with disability—the assumption that they lack rationality and cognitive skills
and that they may be assumed to be vulnerable on that basis. More research is need in
this area to discover the effects of vulnerability labelling on gender minorities. For
all people that experience vulnerability labelling, it creates a power dynamic which
favours those who are not labelled as vulnerable. This can limit the choices and
autonomy of those groups who are labelled as vulnerable (Boyle 2003).

In order for an individual to have their autonomy respected on an equal basis with
others, they must have their legal capacity recognised. Legal capacity is an individ-
ual’s legal personhood and legal agency. Denials of legal capacity and barriers to
legal capacity—such as the imposition of guardianship, the denial of reproductive
choice, and denial of decision-making in psychiatric settings—are experienced at a
higher rate and in a unique manner by women, disabled women, and gender
minorities. This is partially because of the label of vulnerability, which can precip-
itate an assumption of a need for increased protection. These denials of legal capacity
and barriers to legal capacity create additional vulnerability amidst these groups due
to the profoundly disempowering nature of autonomy removal that comes along with
limitations on legal capacity. This Chapter explores some specific situations in
which this may be occurring and why. Finally, it concludes by arguing that this
connection between limitations on legal capacity and the construction of vulnera-
bility has been overlooked in law and public policy and needs to be adequately
addressed.
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Vulnerability exists where an individual lacks control over events that may jeopar-
dise things that are important to that individual (Anderson 2013). It is almost always
used in the context of negative phenomena—an occurrence that is either undesirable
to the individual or viewed as undesirable by others (Scully 2013; Pritchard-Jones
2018). It is directly contingent upon the power relations of an individual and the
forces that are impacting them. If the individual gains power over those forces,
vulnerability decreases. If the individual loses power over those forces, vulnerability
increases (Anderson 2013).

Losses or gains of power over forces impacting an individual may occur due to
losses or gains in autonomy (Anderson 2013). For example, if all funding for
disability services goes directly from the government to the service provider—and
the disabled person does not have autonomy to make choices regarding the distri-
bution and use of that funding—then, the disabled person lacks control over their
disability services. These services are often essential for an individual’s daily
activities. In this situation, the disabled person is vulnerable to the decisions of the
service provider, which may or may not align with what the individual desires for
themselves. If the disabled person had autonomy to make decisions regarding some
or all of the funding going to the service provider—and was provided with access to
appropriate support for exercising that autonomy—then, the vulnerability of the
disabled person, in relation to the service provider, would decrease. As such,
vulnerability is intimately tied to power relations, which are subject to change
based on the relative autonomy of the parties (Anderson 2013).

Jackie Leach Scully has identified two perspectives of vulnerability. The first is
when vulnerability is viewed as ontological—an inescapable aspect of all people’s
lives. This is vulnerability that everyone is susceptible too, such as, illness, injury, or
death (Scully 2013). This perspective of vulnerability is commonly seen in legal
theory and bioethical scholarship. For example, Martha Fineman has noted that
vulnerability is “universal and constant, inherent in the human condition” and has
used this perspective of vulnerability to reimagine the socio-legal order in a manner
which accounts for vulnerability and dependence (Fineman 2004, 2008;
Matambanadzo 2012; Fineman and Grear 2013; Scully 2013). This perspective of
vulnerability does not ascribe vulnerability based on group membership. Instead, it
discusses vulnerability as a universal trait (Matambanadzo 2012; Scully 2013; Butler
et al. 2016). The downside of this perspective is that it risks overlooking the
particular vulnerabilities that certain individuals face—especially those due to
group marginalisation, such as is experienced by disabled people. For example,
inaccessible public buildings and services, as well as overt discrimination on the
basis of disability.

The second perspective of vulnerability that Leach Scully has identified is when
particular groups are singled out as especially vulnerable (Scully 2013). This has
also been identified as a ‘status-based’ approach to vulnerability (Pritchard-Jones
2018). This perspective of vulnerability is often adopted in research, medical ethics,
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and public health ethics. This perspective assumes that by virtue of an individual’s
status, or group membership, they are especially vulnerable to harm (Scully 2013;
Pritchard-Jones 2018). The downside of this perspective is potentially even more
dangerous than that of the first perspective—it creates a dichotomy in which the
social world is divided into two groups. The first is a group that is ‘normal’ and
invulnerable enough to have their autonomy largely respected and to be left to carry
on with their lives. The other group is a ‘special’ group which is viewed as abnormal
and particularly vulnerable to harm. This ‘special’ group is believed to need differ-
ential treatment in order to either restore them to normality or to limit their autonomy
in the name of protection (Scully 2013). This is dangerous because the two groups
are often ascribed different rights and responsibilities—the ‘normal’ group is granted
the full gambit of rights and responsibilities, whereas the ‘special’ group has limited
rights to autonomy and will often be deemed to not be held responsible for their
actions on an equal basis with members of the ‘normal’ group. Disabled people are
often relegated to the ‘special’ group and are subjected to these altered—and often
disadvantageous—rights and responsibilities (Arstein-Kerslake et al. 2017). Leach
Scully argues instead for an expanded view of ontological vulnerability which
encompasses vulnerability created by social dependence (Scully 2013). This
would allow for the acceptance of vulnerability as a universal trait, while also
drawing attention to socially constructed vulnerability that could be addressed and
corrected.

In addition to the two different perspectives of vulnerability, Leach Scully has
also identified two different types of vulnerability in relation to disability— ‘inher-
ent’ and ‘contingent’ vulnerabilities. Inherent vulnerabilities are those which are
often due to a physio-logical or biological characteristic of the individual. For
example, physical weakness or chronic pain. These are vulnerabilities which the
social environment may be changed to accommodate, however it would be difficult
or impossible for changes in the social environment to fully negate these vulnera-
bilities (Scully 2013).

Conversely, contingent vulnerabilities are those that are directly created by the
social environment—they are contingent on social phenomena that instigate and
perpetuate situations and phenomena that create vulnerability (Scully 2013). For
example, an environment, such as a public bathroom, that has not been made
physically accessible for a person using a wheelchair and requires the individual to
depend upon another person to utilise it. This leaves the individual using the
wheelchair vulnerable to the other person because they are faced with a need to
use the bathroom, but they are dependent upon the other’s assistance. The other
person holds power in this situation and may abuse that power. This is vulnerability
that is contingent on the inaccessible environment. If the public bathroom was made
accessible—with automatically opening doors, appropriate space for a wheelchair,
the toilet, and other mechanisms at appropriate heights, etc.—then the individual
may be able to utilise the bathroom on their own and may not need to depend on
another person. The individual using the wheelchair would, therefore, not be vul-
nerable to the potential for the other individual to abuse their position of power and
do harm to the individual using the wheelchair.
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There is a misperception that inherent vulnerabilities are more common for
certain groups—especially minority groups, such as women, disabled women, and
gender minorities (Hollander 2002; Scully 2013). However, many vulnerabilities
that are perceived to be inherent vulnerabilities, may actually be contingent vulner-
abilities. For example, people with intellectual disability are often perceived as
possessing the inherent vulnerability of poor decision-making skills. Poor
decision-making skills are perceived as a vulnerability because they may make an
individual more prone to suggestion and undue influence as well as prone to making
bad decisions that may lead to harm to themselves or those around them. For many
people with intellectual disability, this is simply a misperception and they, in fact,
possess very good decision-making skills. For other people with intellectual disabil-
ity, they may have difficulty with decision-making skills, however this may be due to
being denied opportunities to develop decision-making skills, due to a lack of
accessible information regarding particular decisions, due to an anxiety-producing
or otherwise unfriendly environment for decision-making, or due to many other
factors that are socially constructed or can be accommodated through the social
environment. Where this is the case, such vulnerabilities are not inherent vulnera-
bilities, but are instead contingent vulnerabilities which can be lessened or elimi-
nated through changes to the social environment.

Some may argue that women are inherently more vulnerable simply due to
biological reasons, such as lesser physical strength on average than men (Hollander
2002). It is true that in some situations varying levels of physical strength alone may
lead to certain individuals, with less physical strength, experiencing inherent vul-
nerability when physically challenged by an individual of greater strength. However,
if physical strength was an indicator of social power or privilege, then physical
strength would be a prominent characteristic of the extremely wealthy, law makers,
CEOs, and others who experience high levels of social power and privilege. This is
generally not the case. Instead, it is often those of lower social standing that develop
physical strength due to work that requires high levels of manual labour and is
generally poorly remunerated. Such groups of lower social standing are, in many
ways, more vulnerable than those with less physical strength but high social power
and privilege. For example, they generally have less monetary freedom, lower
education levels, and less political decision-making power. In this way, the argument
that women are inherently more vulnerable due to biological differences in physical
strength is inconsistent with the wider population, in which it seems that those with
the highest levels of physical strength are often in positions of less power and greater
social vulnerability. As such, even physical weakness could be considered a contin-
gent vulnerability that can be accommodated for or balanced out by social
phenomena.

Perceptions of vulnerability are strongly linked to recognition of autonomy and
the granting or denial of legal capacity. Women, disabled women, and gender
minorities are often overly ascribed with inherent vulnerability (Hollander 2002;
Scully 2013; Butler et al. 2016). As such, they are disproportionately viewed as
needing a higher degree of protection than other groups. This has resulted in the
denial of autonomy—including the denial of legal capacity—in various contexts,
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which will be explored below. These denials of autonomy lead to an increase of
contingent vulnerability, which is further mistaken as inherent vulnerability. This
becomes a cycle of vulnerability labelling because it then feeds back into the existing
notion of women, disabled women, and gender minorities as in need of special
protection and as incapable of directing their own lives or making legal decisions on
an equal basis with others.

5.4 Creating Vulnerability: Gender, Legal Capacity
Barriers, Autonomy, and Vulnerability

There are some tangible connections between legal capacity denial and the creation
of vulnerability in women, disabled women, and gender minorities. These contin-
gent vulnerabilities, as termed by Jackie Leach Scully, may be leaving women,
disabled women, and gender minorities at greater risk of abuse (Nosek et al. 2001;
Scully 2013). Other contingent vulnerability may be created by the simple existence
of laws and policies that insidiously stigmatize women, disabled women, and gender
minorities by either overlooking their existence completely or assuming a lack of
agency and autonomy. In a vicious cycle, such laws and policy can permeate the
social conscious and ripple through socio-political relationships and networks to
reinforce an often-incorrect notion of inherent vulnerability of women, disabled
women and gender minorities (Matambanadzo 2012). In these ways, laws and
policies that deny legal capacity and remove autonomy from women, disabled
women, and gender minorities may be both contributing to contingent vulnerabilities
and bolstering historical and erroneous notions of inherent vulnerability.

5.4.1 Creating Vulnerability by Denying Reproductive
and Sexual Choice of Women, Disabled Women,
and Gender Minorities

Reproductive and sexual choice are a poignant example of laws and policies that
create vulnerability by denying autonomy to women, disabled women, and gender
minorities on a differential basis from men. There is a long history of denial of
reproductive and sexual choice on the basis of gender. Coverture laws, described
above, and other laws that prevented married women from making legal decisions
without their husbands were likely applied to issues of reproductive and sexual
choice (Petchesky 1990; Cheu 2012). Even legal capacity to consent to sexual acts
has been removed from married women for centuries through laws that permit rape
within the confines of marriage (Russell 1990; Hasday 2000). Such denial of legal
capacity in the context of reproductive and sexual choices can create vulnerability



5.4 Creating Vulnerability: Gender, Legal Capacity Barriers, Autonomy, and. . . 123

via psychological disempowerment as well as due to limitations of financial
resources and other situations that can lead to dependence.

In addition, rape law itself has a long history of prioritising male autonomy at the
expense of female autonomy (Schulhofer 1992; Anderson 2010). For example, the
concept of consent is often conceived as a female passively submitting to a male
decision-maker, as opposed to an active process of negotiation and agreement
between two equal parties (Anderson 2010). Rape law has also erroneously ascribed
autonomy to women in order to create consistency with male choices. For example,
when women’s clothes and past choices are permitted to be used as evidence that she
consented to a man’s choices regarding sexual acts (Lennon et al. 1992; Sterling
1995; Anderson 2002). This is not a granting of autonomy, but instead a masking of
the women’s true choices with the effect of further entrenching the notion that a
man’s autonomy—his legal capacity—take precedence over a women’s in the realm
of sexual choice. This creates contingent vulnerability by placing the female in a
position of subservience to the male—making her vulnerable to the choices of
the male.

5.4.1.1 Sexual Choice and Contingent Vulnerability

Sexual choice is also frequently denied to disabled women, particularly those with
cognitive disability—including mental health disability, intellectual disability,
dementia and others (Waxman 1994; Arstein-Kerslake 2015). In some jurisdictions,
there are laws that criminalise all sexual activity with intellectually disabled women
(Kelly 2014; Arstein-Kerslake and Flynn 2016). Disabled women are often
prevented from exercising legal capacity to consent to sex through policies or
informal arrangements that discourage sexual relationships. For example, there is
significant evidence that disabled women and girls often have limited access to sex
education, which would facilitate the meaningful and informed exercise of legal
capacity to consent to sex (McCarthy and Thompson 1997; Tepper 2000; Dukes and
McGuire 2009; Esmail et al. 2010; Eastgate et al. 2011). In addition, there is
evidence that some residential service providers for disabled people discourage
romantic and sexual relationships and may even act to prevent sexual relationships
(Cuskelly and Bryde 2004; Esmail et al. 2010; Kelly 2014).

This denial of the freedom to exercise legal capacity to consent to sex for disabled
women creates contingent vulnerability. It often leaves disabled women without the
tools necessary to exercise legal capacity to consent to sex because when they are
restricted from doing so, they do not have the opportunity to develop the skills
necessary for exercising choice related to sexual activity (Dukes and McGuire 2009).
Decision-making is well-documented as largely a learned-skill in all people which
requires education, training, and repeated experience in order to develop and grow
(Byrnes 2013). This is true for all decision-making, including sexual decision-
making (Juhasz 1975; Dukes and McGuire 2009). For example, when faced with a
situation of sexual abuse an individual may not be able to identify or distinguish it as
abuse if they were not previously exposed to sexual choices in an appropriate sexual
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relationship. This is a significant risk and there is a growing body of evidence to
indicate that many disabled women experience this (McCarthy and Thompson 1997;
Eastgate et al. 2011).

Furthermore, if legal capacity to make sexual choices is denied completely to
disabled women, it is likely that safeguards and infrastructure for supporting dis-
abled women in making such choices is not available. This creates contingent
vulnerability because disabled women are left without critical support for making
sexual choices and may, thereby, be left without avenues for recourse when sexual
abuse occurs. There is likely multiple other ways that contingent vulnerability may
be created by the denial of legal capacity to exercise sexual choice—this is merely
the beginning of the discussion to highlight the multitude of opportunities for
vulnerability to bubble up and the potential ineffectiveness of denying legal capacity
to sexual choice as a means of protection.

5.4.1.2 Abortion and Contingent Vulnerability

Reproductive choice is also denied to women through the criminalisation of abor-
tion. Biologically, men are not able to get pregnant and are therefore not subjected
to laws that do not permit reproductive choice in the form of abortion. However, due
to the historical and ongoing socio-political power that men hold, if men were able to
get pregnant they may not be subjected to the denial of their autonomy—the denial
of their legal capacity—to make decisions regarding reproductive choice, such as
abortion (Steinem 1978; Shalev 2000; Kleinman et al. 2006; Kumar et al. 2009).
This is evidenced by the long history of laws, described above, that remove
autonomy from women disproportionately to that of men. This includes abortion
laws which continue to restrict women’s exercise of their legal capacity to make
reproductive choices. For example: laws that restrict abortion to only certain cir-
cumstances, such as when the health of the mother is at risk or where there is
evidence of incest or a sexual assault; policies that exclude abortion from health
care insurance cover—making it prohibitively expensive and consequentially
removing it as a possible choice for many women; and a lack of measures to ensure
that clinics where abortions are performed are safe and accessible environments for
women (Levine et al. 1996; Siegel 2007; Zampas and Gher 2008; Finer and Fine
2013; Shah et al. 2014). There is not space in this book to provide a full debate on
where the right to legal capacity to reproductive choice should begin and end in the
context of abortion. However, the lack of widespread availability of abortion and the
on-going overbroad restrictions on abortion in law and policy likely amount, at a
minimum, to denial of the right to legal capacity to reproductive choice for women.

The denial of legal capacity for reproductive choice in the context of abortion
leads to contingent vulnerability in multiple ways. When a woman is faced with an
unwanted pregnancy, she loses bodily autonomy which often precipitates social and
psychological disempowerment (Sloane 1969; Schmiege and Russo 2005;
Silverman et al. 2007). Such disempowerment can ultimately lead to vulnerability
to interpersonal abuse—financial, emotional, or physical in nature (Goodwin et al.
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2000; Pallitto et al. 2005; Silverman et al. 2007). Unwanted pregnancies can also
often lead to an increased financial burden that arises with the care of a child or
multiple children. Sometimes a woman is unable to bear this burden on her own—
particularly in light of the ongoing pay gap between men and women and high
unemployment rates that women experience in many countries (Blau and Kahn
2003, 2007; Azmat et al. 2006). This burden can then lead to a dependence on
others, particularly men, for financial support. This dependence can also create
contingent vulnerability to interpersonal abuse—financial, emotional, or physical
in nature (Brandwein 1999; Kaukinen 2004; Conner 2013).

5.4.1.3 Forced Sterilisation and Contingent Vulnerability

The denial of legal capacity to choose whether to undergo sterilisation can also lead
to contingent vulnerability in multiple ways. One of the most profound ways may be
the loss of bodily integrity that a woman may experience when they are sterilised
without their consent. This can have a significant effect on self-esteem and psycho-
social perceptions of oneself (Rosenbaum and Epstein 2019). In addition, sexual
abuse of disabled women and girls often occurs within the home (McFarlane et al.
2001; Mays 2006). It is also often family members that are given either formal or
informal power to decide whether a disabled woman or girl will undergo sterilisation
(Rosenbaum and Epstein 2019). As such, it could be an abuser who is granted the
individual’s legal capacity to decide to undergo sterilisation. The disabled woman or
girl could then be vulnerable to new or increased sexual abuse perpetrated by the
family member or others within the home with the knowledge that there will be no
reproductive consequences of the sexual abuse. There are likely many other vulner-
abilities created by denials of legal capacity to make sterilisation decisions. More
research is needed in this area in order to fully understand all the manners in which
vulnerability may be created by forced sterilisation and how to prevent and
address them.

Sterilisation requirements as a prerequisite to gender recognition creates contin-
gent vulnerability in multiple ways. First, as discussed above, the removal of legal
capacity—and autonomy—for choices that are as personal and intimate as repro-
duction can be profoundly disempowering. In the face of the state dictating that you
must undergo sterilisation in order for it to recognise the gender that you identify
with, an individual can be left with a feeling of loss of control of their own body
which can, in turn, have a profound effect on their self-esteem and psycho-social
perception of themselves (Ramos 2011; Carastathis 2015; Winter et al. 2016).
Additionally, because it is a prerequisite to gender recognition, contingent vulnera-
bility is created in individuals who are desperate to have their gender accurately
reflected in legal documents. They may be desperate for their legal documents to
match their identity. They also may be desperate to protect themselves from ques-
tions arising from individuals that may cause them harm, such as those that may
perpetrate hate crimes against gender minorities. As such, these individuals may also
be vulnerable to doctors who are looking to make money off such procedures but
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may not have the best skills or the overall well-being of the individual in the
forefront of their minds. This could lead to both financial abuse and bodily harm.

5.4.1.4 Conclusion

There are likely many other forms of vulnerability that are created by the denial of
legal capacity to women, disabled women, and gender minorities in the context of
reproductive and sexual choices. More research in this area is needed to fully
understand how and where this vulnerability is being created. Such research could
inform the development of law, policy, and practice that better protects the right to
legal capacity to make reproductive and sexual choices and better accounts for the
contingent vulnerability that is created when the right is not respected—it may even
be able to eliminate such vulnerability.

5.4.2 Creating Vulnerability in Women, Disabled Women,
and Gender Minorities Under Guardianship
with Limited Decision-Making Control Over Their
Own Lives

The loss of legal capacity under guardianship or other forms of substituted decision-
making is often accompanied by loss of financial control—the substituted decision-
maker can be given control over financial decisions for the individual. Loss of
financial control can create contingent vulnerability because the individual loses
the power and resources that accompany financial control. There is significant
evidence that financial abuse under guardianship is common and often accompanied
by few safeguards or avenues for recourse for the individual experiencing abuse
(Wilber and Reynolds 1996; Coker and Little 1997; Bond et al. 2000; Dessin 2002).
There is also evidence that women experience such financial abuse at higher rates
than men (Bond et al. 2000).

Gender minorities also experience unique forms of marginalisation under guard-
ianship regimes and are affected by contingent vulnerability created by various
forms of guardianship (Holman and Goldberg 2006; Knauer 2014). More research
is needed in this area however some conclusions can be drawn based on existing
scholarship. Much of the difficulties faced by gender minorities, such as transgender
people, under guardianship regimes are related to ongoing prejudice and lack of legal
protection. There are significant gaps in non-discrimination law in some jurisdictions
because it often primarily focuses on employment and education, leaving areas such
as guardianship services without equality protections (Knauer 2014). In addition,
there is evidence that transgender people under guardianship and in long-term care
facilities are subjected to disrespect for their gender identity. Because many trans-
gender people choose not to have ‘bottom’ surgery, they may not have genitals that
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conform to preconceived notions of their gender expression. As such, in long-term
care facilities they are often forced to wear clothes that are gender inappropriate, they
are called by incorrect names, and forced to co-habit with individuals of the opposite
sex (Knauer 2014; Barrington 2015).

Gender identity is a prominent and integral aspect of an individual’s personhood
(Butler 2004; Spade 2015). When an individual is placed under guardianship and
denied the legal capacity to choose that gender identity, it undermines that individ-
ual’s personhood and may have a lasting impact on the individual’s self-esteem and
self-worth (Anderson and Honneth 2005; Knauer 2014). This is a form of contingent
vulnerability. In addition, such denial of an individual’s legal capacity to choose
their gender identity creates contingent vulnerability when the individual is inap-
propriately forced to perform in a gender that they do not identify with. This creates
vulnerability because the individual may be placed in a situation in which they are
targeted for abuse due to prejudice—for example, a transgender woman (male to
female) who is forced to perform as a male and to co-habit with males may be
targeted for abuse. Potentially most critically, gender minorities who are denied legal
capacity under guardianship and are not permitted to exercise their legal capacity to
express their gender identity are forced to deny a fundamental aspect of their
personality and are therefore vulnerable to all psycho-social implications of anyone
who is not fully recognised as the individual who they identify as, which is true for
all law and policy that has such an effect.

5.4.3 Creating Vulnerability Through Forced Psychiatric
Treatment of Women, Disabled Women, and Gender
Minorities

Forced psychiatric treatment of women has a long history tied to the concept of
women as ‘hysterical’ and suffering from madness. While psychiatry has been
deeply criticised by some of the leading scholars of our time (Erving Goffman,
Michel Foucault, and others), most scholars overlooked the role that gender played
in psychiatry until second-wave feminists identified it in the 1970s (Sedgwick 1982;
Foucault and Howard 2001; Hubert 2002; Goffman 2017). For example, Phyllis
Chesler’s book Women and Madness and Elaine Showalter’s book The Female
Malady identified these gendered practices within psychiatry and, indeed, the gen-
dered nature of the concept of ‘madness’ itself (Chesler 1974; Showalter 1987,
Hubert 2002). While psychiatry has evolved significantly, woman continue to
experience both internalised oppression from these early emanations of psychiatry
as well as systemic and socially imposed oppression (Hubert 2002).

Rates of psychiatric disorder are virtually the same for men and women, however
there are significant differences in how women are diagnosed and treated (Kessler
et al. 1994). Women remain the majority of psychiatric patients (Katherine Hodges
2003). Women are more likely to be treated with psychotropic drugs and are more
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likely to be diagnosed with depression and anxiety (Linzer et al. 1996; Piccinelli and
Gomez Homen 1997; Simoni-Wastila 2000). Stereotypically female traits are also
more likely to be regarded as indications of mental health issues. For example,
expression of emotions, deference to others, lack of assertiveness, and others
(Russell 1987). In this way, women who are performing in accordance with gender
stereotypes are at risk of being diagnosed as mentally unwell. However, women who
are performing outside their gender role may also be at risk of being diagnosed as
mentally unwell because they are straying from societal expectations for females
(Russell 1985). As women are more likely to be involved in the psychiatric treatment
systems, it follows that they are at risk for being denied legal capacity within these
systems and forcibly treated or detained. A recent study has noted how little research
exists in this area and how much more need to be done to accurately understand the
needs of women in psychiatric care (Archer et al. 2016).

The contingent vulnerability that this produced from these gendered perspectives
and practices in psychiatry is pervasive. Within the psychiatric system, there is
evidence that women are vulnerable to sexual and physical abuse due to systems
that are ill-suited to the needs of women (Archer et al. 2016; Mental Health
Complaints Commissioner 2018). More generally, the on-going notion that
women are overemotional and prone to irrationality—including extremes of panic
and anxiety—undermines women as decision-makers and leaders. It may contribute
to the ever-persistent pay gap between men and woman as well as the lack of women
in political leadership roles which remains in most countries. Employment, financial
resources, and political leadership are all areas of significant social capital that
women are currently missing out on. While it is not only the psychiatric systems
that may be creating and contributing to this problem, the gendered aspects of the
psychiatric system—including the ever-present reality that the labelling of a psychi-
atric diagnosis could result in the removal of legal capacity and an experience of
forced detention or treatment—are likely contributing to these negative social
phenomena that women are experiencing.

5.4.4 Creating Vulnerability in Gender Minorities Through
the Exclusionary Effect of Gender Binary Requirements

Some gender minorities are experiencing particular contingent vulnerabilities cre-
ated by gender binary requirements (Goodwin v. UK 1996; Romeo 2004). While the
elimination of gender binary requirements may not be enough to achieve equality for
gender minorities, as discussed above, it is important to identify the vulnerabilities
that are being created by such requirements in order to fully and adequately create
solutions that can address these vulnerabilities. First and foremost, the denial of the
legal capacity to decide on one’s own gender often goes to the core of an individual’s
identity and self-esteem (Butler 2004; Anderson and Honneth 2005; Spade 2015).
This alone can lead to significant psychological issues of disempowerment and
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marginalisation that create vulnerability to a range of harms—including abuse,
poverty, poor health, and others (Goodwin v. UK 1996; Romeo 2004).

Barriers to legal documentation and identification due to gender binary require-
ments can lead to an individual not possessing the appropriate legal documentation
and identification, which significantly hinders the individual’s ability to exercise
their legal capacity. This can result in the person having limited or no access to
government services or benefits, which require that the individual provide legal
identification (Romeo 2004). This can lead to a lack of financial resources and a
consequential dependence on others. Similar to women placed in situations of
financial dependence, this can lead to vulnerability to interpersonal abuse—includ-
ing emotional, physical, and sexual abuse. Not having legal identification can also
lead to limited access to police, courts, lawyers and justice—where identification is
often a prerequisite for engagement (Romeo 2004). This can lead to a limited ability
for the individual to enforce their rights—including a limited ability to seek justice or
intervention when the individual is experiencing abuse. This leaves the individual
vulnerable to abuse and without recourse when it occurs. There are likely a multitude
of other ways in which gender binary requirements are resulting in barriers to legal
capacity that create vulnerability for gender minorities. More research is needed in
this area to precisely identify these barriers and create solutions accordingly.

5.5 Conclusion

Women, disabled women, and gender minorities are often inaccurately perceived as
inherently vulnerable due to long histories of prejudice and marginalisation. While
some women, disabled women, and gender minorities do experience some forms of
inherent vulnerability due to biological factors such as physical strength or chronic
pain, most of the vulnerability that they experience is contingent on social phenom-
ena. The perception that women, disabled women, and gender minorities are inher-
ently vulnerable can perpetuate the discrimination that these groups face by
supporting the instigation of law, policy, and practice that denies autonomy to
these groups either under the guise of protection or simply due to historical stigma
or notions regarding the inability of these groups to possess sufficient decision-
making skills.

Women, disabled women, and gender minorities face barriers to legal capacity, in
part, due to their perceived inherent vulnerability. These unique legal capacity
barriers that women, disabled women, and gender minorities experience further
create contingent vulnerability in various ways discussed above. Law, policy, and
practice has not sufficiently examined or accounted for these issues. In order to
achieve equal recognition before the law for these groups, it will require more than a
neo-liberal removal of barriers to legal capacity and abandonment of these individ-
uals. Instead, it will require a reassessment of where vulnerability has been created
by these legal capacity denials and what forms of support are necessary for the
meaningful return of that autonomy and the successful exercise of legal capacity for
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members of these groups. This, in turn, will likely reduce vulnerability in these
groups—at least the vulnerabilities that were contingent on the denials of autonomy
that they faced.
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Chapter 6 )
Creating Change: Examples of Modern e
Reform and Recommendations

6.1 Introduction

This final chapter will use case studies to highlight reform processes around the
world that can be drawn on to learn how to better protect the right to legal capacity of
women, disabled women, and gender minorities. It will discuss the abolition of
guardianship in Peru in 2018; the reform of capacity to consent to sex laws in Ireland
in 2017; and Malta’s 2015 Gender Identity, Gender Expression and Sex Character-
istics Act. To conclude, it will present reform recommendations. These recommen-
dations include a four-part process for bringing law, policy and practice into
compliance with the right to legal capacity on an equal basis for women, disabled
women, and gender minorities.

6.2 Case Studies: Examples to Learn From

In Chap. 4, Iidentified modern and historical denials of the right to legal capacity on
the basis of gender—specifically looking at how women, disabled women, and
gender minorities have been affected by these denials. The historical denials that I
identified included: denials of the right to legal capacity of married women; denials
of the right to legal capacity of women to vote and enter into contracts; denials of
the right to legal capacity via the institutionalisation of disabled women; denials of
the right to legal capacity for reproductive choice of disabled women precipitated by
the eugenics movement; the denial of the right to legal capacity to consent to medical
treatment of gender minorities; as well as the denial of the right to legal capacity to
sexual choice and gender expression via the criminalisation of various aspects of the
lives of gender minorities. Not all of these denials of the right to legal capacity have
been rectified—many of them persist today. However, there have been successful
reform efforts in some areas and, in Chaps. 3 and 4, I identified some reforms that
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have occurred that have reduced or virtually eliminated these legal capacity
denials—such as, reforms to coverture laws that have ensured that married women
have their right to legal capacity protected in many countries around the world.

In this chapter, I'm examining examples of reform efforts for ameliorating
modern denials of the right to legal capacity. I’ve chosen to focus on reform efforts
of modern denials of the right to legal capacity, as opposed to historical denials of the
right to legal capacity, because I believe successful modern reform efforts may be
more relevant to the contemporary situation and may provide greater guidance for
ongoing and future reform efforts aimed at securing the right to legal capacity for
women, disabled women, and gender minorities. The modern denials of the right to
legal capacity that I identified in Chap. 4, include: denials of the right to legal
capacity of women in modern immigration law, inheritance rights, contracting,
reproductive choice, and consent to sex; denials of the right to legal capacity of
disabled women under guardianship, subjected to forced sterilisation, and restricted
from consenting to sex; and denials of the right to legal capacity of gender minorities
under restrictive gender recognition laws, or in jurisdictions where there is no means
to have the gender they identify with be accurately represented on legal documents.
This is by no means an exhaustive list of the many ways in which women, disabled
women, and gender minorities have their right to legal capacity denied in the modern
world. It is only a snapshot, intended to shed light on the right to legal capacity of
these groups and to begin a conversation about the many ways in which it is denied
and how this can be rectified. In the following section, I will examine a selection of
reform efforts in relation to a few of these denials of legal capacity in an effort to
provide examples of how the right to legal capacity can be protected for these
groups.

6.2.1 Peru: Guardianship Abolished

In 2018, legislation was enacted in Peru that goes farther to implement Article 12 of
the CRPD than any previous legislation. The Peruvian legislation is notable because:
there is no restriction of legal capacity on the basis of disability; the guarantee of the
right to legal capacity extends across the entire Civil Code, not merely guardianship
laws or any other specific area; it outlines a flexible model of support for the exercise
of legal capacity; and the will and preference of the individual is the guiding
paradigm (Glen 2019, pp. 37-38; Martinez-Pujalte 2019, pp. 16-17). While this
new Peruvian legislation pertains to all people and is not gender specific, it is
particularly important for women, disabled women, and gender minorities because
of the many violations of the right to legal capacity that they experience, as is
described in Chap. 4.

This 2018 legislation was preceded by the General Act on Persons with Disabil-
ities, which was enacted on 13 December 2012. That Act stated, “persons with
disabilities have legal capacity in all aspects of life on an equal basis with others. The
Civil Code regulates the support systems and reasonable accommodations that they



6.2 Case Studies: Examples to Learn From 137

require for decision-making.” However, at that time, the Civil Code had not yet been
reformed to include these principles. The Act established a Special Committee, made
up of representatives of disabled people’s organisations (DPOS) and others, to
develop draft legislation for the inclusion of these principles into the Civil Code.
The draft was presented to the parliament in 2015, which led to the reform that was
enacted in 2018 (Martinez-Pujalte 2019, pp. 15-16; Caycho 2020, pp. 158-159).

In line with Article 12 of the CRPD, Article 42 of the reformed Civil Code
specifically states that all disabled people have full capacity to exercise their rights
on an equal basis with others and in all aspects of life. This reaffirmed the statement
in the 2012 General Act on Persons with Disabilities, which made it clear that
disabled people have an equal right to both legal personhood and legal agency—they
have an equal right to be holders of rights as well as actors before the law. In the new
Civil Code, according to Article 44.9, the law can only restrict the legal capacity of
people in a coma who did not previously designated a support mechanism (Glen
2019, p. 78; Martinez-Pujalte 2019, p. 16).

This reform of the Civil Code in Peru appears to nearly completely abolish
guardianship (Glen 2019, p. 37). This is important for women, disabled women,
and gender minorities, in particular, because of the unique and strong impact of
guardianship laws on these groups. As discussed in Sect. 4.3.3. in Chap. 4, there is
evidence that women and disabled women are disproportionately placed under
guardianship (Tavris 1993; Rosenberg 2009; Prokhovnik 2012; Victoria Office of
the Public Advocate 2017). There is also evidence that there are issues that are
unique to women, disabled women, and gender minorities that are frequently not
appropriately dealt with under guardianship laws. For example, issues of reproduc-
tive choice, sexual expression, and sexual identity, as also described in Sect. 4.3.3
(Wingfield et al. 1994; Grover 2002; Atkinson et al. 2003; Lin et al. 2011).
Legislation such as the new Civil Code in Peru, which appears to abolish guardian-
ship, has the potential to significantly ameliorate these problems and many of the
other denials discussed in Chap. 4. Although the reform maintains narrow circum-
stances in which guardianship may remain—which may be inconsistent with the
demands of Article 12—the reform in Peru can be drawn on as a good example of
law reform that significantly improves the realisation of the right to equal recognition
before the law of all people (Caycho 2020). It may particularly benefit women,
disabled women, and gender minorities because of the rate and severity of denials of
the right that they are currently facing.

Another significant aspect of the Peruvian reforms is the degree to which civil
society—and disabled people and their representative organisations, in particular—
were involved with the development of both the General Act on Persons with
Disabilities and the reform of the Civil Code. There was consultation with and
leadership from disabled people and their representative organisations for over a
decade while the laws were being drafted and going through the parliament (Glen
2019, pp. 37, 76-77). It is likely that it was this robust involvement of disabled
people and their representative groups that led to the strength and effectiveness of the
reform. It is the first reform of legal capacity laws in the world to go as far as they
have in protecting the right to legal capacity (Glen 2019, p. 37).
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6.2.2 Ireland: Capacity to Consent to Sex'

The previous sexual offenses law in Ireland provides an example of a modern status-
based denial of legal capacity to consent to sex. It was the remnant of a time when
differential treatment on the basis of disability was accepted (Irish Law Reform
Commission 2011, sec. 1.03). It is also a good example for analysis because the
legislation has been recently reformed in an attempt to better protect the sexual
agency of disabled people (Irish Law Reform Commission 2013, sec. 1.01-1.11 and
6.01-6.29).

Section 5 of the 1993 Irish Criminal Law (Sexual Offenses) Act made it illegal to
engage in sexual activity with an individual who is ‘mentally impaired.” The law
stated:

5.—(1) A person who—
(a) has or attempts to have sexual intercourse, or
(b) commits or attempts to commit an act of buggery,

with a person who is mentally impaired (other than a person to whom he is married or to
whom he believes with reasonable cause he is married) shall be guilty of an offence. . .

(5) In this section “mentally impaired” means suffering from a disorder of the mind, whether
through mental handicap or mental illness, which is of such a nature or degree as to render a
person incapable of living an independent life or of guarding against serious exploitation.

The language of this statue explicitly treated individuals with intellectual disabil-
ity differently and restricted their right to legal capacity. This is not compliant with
Article 12, which calls for the right to legal capacity on an equal basis. This status-
based approach denies legal capacity to consent to sex on the basis of disability.

This law has had a negative effect on the sexual rights of people with intellectual
disabilities in Ireland. The law made most sexual activity involving a person with a
mental impairment illegal and punishable by criminal law (Finlay 2013). Some of
the individuals most adversely affected by this law may have been individuals living
in institutional settings as well as other restrictive settings, such as group homes.
Individuals in these settings are often dependent upon the staff members to facilitate
their sexual relationships (Carson and Docherty 2002). This is because the staff
controls the residents’ time and physical environment. In order to find a physical
space for engaging in intimate encounters and to have the time to do so, the staff
must permit it and organize it. The criminalization of sexual activity with a person
with mental impairment in Ireland made it difficult for staff and service providers to
permit or facilitate romantic relationships for people with intellectual disabilities
living in these settings (O’Reilly 2012; Rodgers 2014). This created settings where
individuals are living depersonalized lives in which they are not allowed to make one
of the most basic and highly valued decisions: the choice to engage in intimate
relationships.

"Portions of this section are drawn from (Arstein-Kerslake 2015).



6.2 Case Studies: Examples to Learn From 139

Two documents were published by the Irish Law Reform Commission (ILRC)—
providing an analysis of the issues, the history of the law in Ireland, and a compar-
ative look at the laws of other jurisdictions. In 2011, the ILRC published the first
document, a consultation paper on sexual offenses and capacity to consent. The
consultation paper was intended to open up the discussion in Ireland and to call for
submissions from civil society and other groups on the issue. The submissions were
to inform the ILRC in their efforts to assemble a full report analysing the law on
capacity to consent to sex in Ireland and providing recommendations for reform. The
consultation paper professed to have a general approach of ‘empowerment and
protection.” It aimed to respect the right of people with intellectual disabilities to
express their sexuality, but also strove to provide for the protection of people with
intellectual disabilities from what it perceived to be a greater risk of sexual exploi-
tation and abuse (Irish Law Reform Commission 2011, pp. 2-3).

The consultation paper barely touches on the issue of equality before the law
(Irish Law Reform Commission 2011, sec. 1.86—1.88). Had it done so, it might have
found a different solution to the problem of the status based test that existed. Instead,
the paper advocates for the elimination of the status based test that exited and its
replacement with a functional test of capacity to consent to sex (Irish Law Reform
Commission 2011, sec. 2.42-2.44). For the reasons discussed above, such functional
tests are frequently contrary to Article 12. The ILCR was on the right track to human
rights compliant legislation, but it failed to sufficiently consider and protect the right
to equality before the law by ensuring that any denial of legal capacity applies on an
equal basis to people with and without intellectual disabilities.

In 2013, the ILRC published their second document on sexual offenses and
capacity to consent. It is a report that includes a new analysis based partially on
the submissions received in response to the 2011 consultation paper. It makes new
recommendations accordingly. The report includes positive language about coordi-
nating and strengthening sexual education across services. It also includes an
understanding of the violation that the status based test infringed on the right of
individuals with intellectual disabilities to sexual expression. However, similar to the
consultation paper, it lacks a thorough analysis and understanding of the right to
equal recognition before the law and the accompanying right to legal capacity to
consent to sex on an equal basis with others. It again recommends a functional test of
capacity and proclaims that it is in line with the CRPD (Irish Law Reform Commis-
sion 2013, sec. 6.06—6.11). It recommends that a relevant person’s lack of capacity to
consent may arise because of (a) a disability, (b) ill health or (c) any other reason.
However, this places disabled people into a category of people that are presumed to
potentially lack mental capacity to consent to sex and are, therefore, subjected to the
functional test (Irish Law Reform Commission 2013, sec. 6.02).

The functional test, at first blush, seems to be a solution to the blatant discrim-
ination in the status based denials. However, upon a closer look and a step back to
look at the societal structures of oppression that are active in denying the rights of
persons with intellectual disabilities, it seems that there is a need for something more
in order for the right to equal recognition before the law to truly be respected. There
is a need to remove presumptions that people with intellectual disabilities are
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inherently vulnerable (Hough 2012, p. 132). There is also a need to remove pre-
sumptions that people with intellectual disabilities cannot decide to enter into sexual
relationships. People with intellectual disabilities are not a different category of
people that must be regulated differently than people without intellectual disabilities.
The reality is that all people are vulnerable at different points and need state
intervention for protection in certain situations, but not a higher level of intervention
based on a diagnosis of intellectual disability. Everyone can benefit from sexual
education before entering into a sexual relationship or engaging in sexual acts. Every
person has a right to be free to engage in sexual acts on an equal basis. If it is the
state’s role to infringe on an individual’s right to legal capacity to consent to sex,
then—in accordance with Article 12—individuals with and without intellectual
disabilities must be respected as equal before the law. As such, people with intel-
lectual disabilities can only be denied the right to legal capacity to consent to sex if it
is done on a truly equal basis for all.

6.2.2.1 Learning from England and Wales’ Functional Approach
to Denials of Legal Capacity to Consent to Sex

England and Wales use functional approaches for the denial of legal capacity to
consent to sex. They are found in two different laws: the Sexual Offenses Act (SOA)
2003, section 30-33; and the Mental Capacity Act (MCA) 2005 (Series 2015,
p. 149). The applicability of the SOA is consistent with the goals of criminal law.
It is to retrospectively convict those who have engaged in sexual acts with individ-
uals who the SOA deems to lack the capacity to consent. The MCA exists in the civil
law context. When applied to sexual consent, the MCA is generally used to make a
determination of an individual’s potential to consent to sex (Herring and Wall 2014,
pp. 623-624). Both the SOA and the MCA have aspects that could be interpreted to
run afoul of Article 12.

The SOA criminalizes ‘sexual activity’ and the ‘incitation of sexual activity’ with
a person with a ‘mental disorder impeding choice.’ It criminalizes the activity if the
individual with mental disorder is ‘unable to refuse.” The law defines unable to
refuse as:

(2) B is unable to refuse if—

(a) he lacks the capacity to choose whether to agree to engaging in the activity caused or
incited (whether because he lacks sufficient understanding of the nature or reasonably
foreseeable consequences of the activity, or for any other reason), or

(b) he is unable to communicate such a choice to A.

(England and Wales Sexual Offenses Act 2003, section 30)

Here, there is a differential treatment of disabled people. The law only applies to a
person with a ‘mental disorder.” If the individual in question has a mental disorder,

then the sexual act may be criminalized if the individual does not pass the functional
test, which requires an understanding of the nature or reasonably foreseeable
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consequences of the activity. This differential treatment, then, is the basis for
denying the right to legal capacity to consent to sex. This contradicts the Article
12 requirement that disabled people have the right to legal capacity on an equal
basis.

The MCA applies broadly to decision-making (MCA Sec. 1 & 27-29). In an ever-
expanding series of cases, it has been applied to sexual decision-making of people
with intellectual disabilities (Curtice et al. 2013; Herring and Wall 2014). The MCA
has a functional test of decision-making that can be applied only to people with ‘an
impairment of, or a disturbance in the functioning of, the mind or brain’ (MCA Sec.
2(1)). For this group of people, their legal capacity is denied if,

he is unable—

(a) to understand the information relevant to the decision,

(b) to retain that information,

(c) to use or weigh that information as part of the process of making the decision, or

(d) to communicate his decision (whether by talking, using sign language or any other
means).

(England and Wales Mental Capacity Act, section 3(1))

Again, there is a differential treatment of disabled people. It is only people with
‘an impairment of, or a disturbance in the functioning of, the mind or brain’ who are
held to this functional test of decision-making. If you are an individual who is not
seen has having an impairment or disturbance, you never have to pass this functional
test. It could be argued that the language in the MCA can be interpreted to include
individuals without disabilities who have a ‘disturbance in the functioning of” the
mind or brain. However, the Act has been largely applied to disabled people and,
therefore, provided significant opportunity to legally deny the decision-making of
people with intellectual disabilities (Series 2013). Ironically, the MCA has been
particularly praised as legislation that expands autonomy generally (Jones 2005;
Herring and Wall 2014, p. 625). However, if the MCA is to provide an equal right to
decision-making for disabled people, the language should more clearly apply
beyond disabled people and a specific intention of this should be included in the
legislation. In addition, the implementation of the legislation must be done on a
disability neutral basis.

The SOA and the MCA have largely only denied legal capacity to consent to sex
to people who have a mental disorder—the SOA explicitly only denies legal capacity
to this group. Both were created with the intention of providing protection for people
with mental disorder, including people with intellectual disabilities (Jones 2005,
p- 423). This is a laudable and important goal. However, Article 12 demands that this
be achieved through legislation that does not deny legal capacity on the basis of
disability, which both of these pieces of legislation, arguably, do.

The functional approaches in the SOA and MCA may not be the best way to
provide protection against abuse for people with intellectual disabilities. While it
does criminalize abuse of an individual with intellectual disabilities that is unable to
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understand a sexual activity and therefore unable to agree to it, it also forces the
courts to treat that individual differently than it would treat an individual that does
not have the label of disability. It places the individual with an intellectual disability
in a separate category of ‘person’ where the law does not apply to her in the same
way as it does to others. It has the court examine whether it will recognize her as a
decision-making agent. In order to respect the right to legal capacity of the individual
on an equal basis with those without intellectual disabilities, the law must not create
a separate category of law that only applies to people with intellectual disabilities
and places them at a higher risk of having autonomy denied than it does for people
without intellectual disabilities.

6.2.2.2 Case Law in England and Wales

The courts have had difficulty in applying the two different capacity to consent to sex
laws in England and Wales (Herring and Wall 2014, p. 620). Prior to the MCA, the
SOA was the primarily legislation relevant in instances where there was a question
around the decision-making abilities of a person with mental impairment with regard
to sex. However, since the enactment of the MCA, courts have also relied on it for
such determinations (Series 2015).

In 2014, the Court of Appeals provided some clarity on the application of both
laws. In IM v LM, the issue before the court was whether LM could consent to sexual
relationships. The Court ultimately held that the court of first instance was correct in
recognizing LM’s legal capacity to consent to sex and in denying LM legal capacity
to make decisions about where to live, how her care should be provided, or how
much time she should spend with others. The court found that in a criminal case, a
person-specific test of capacity to consent should be used. This would ask whether a
person can consent to sex with a particular person at a particular point in time. Where
the court is being asked to determine whether an individual could ever be capable of
consenting to sex, an issue-specific test should be used. This would ask whether the
individual has the general ability to give consent (Herring and Wall 2014, p. 623).
Although not within the scope of this book, it is worth questioning whether the court
is an appropriate venue for making such broad determinations about an individual’s
private life—particularly when they are being made outside the scope of the criminal
law and prior to any potentially criminal act occurring. It is also worth noting that
people with intellectual disability are at a much higher risk of court intervention of
this kind.

IM v LM does not address the international human rights implications of func-
tional tests of capacity to consent to sex. However, it does provide new insights into
the state’s obligations to protect against sexual abuse of people with intellectual
disabilities. It articulates that it may not be practicable or desirable for the state to
assess all potential instances of difficulties in capacity to consent to sex (Series 2014,
p- 319). This suggests that there may be a limit on state intervention into the sexual
lives of people with intellectual disabilities where that would constitute a significant
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invasion into private lives or a denial of the right to enjoy sexual autonomy and
sexual relationships on an equal basis with others (Series 2014, p. 319).

6.2.2.3 Reconceptualizing Capacity to Consent to Sex to Conform
to Human Rights Law

Capacity to consent to sex law reaches into the intensely private sphere of sexual
intimacy. While it professes to provide protection against sexual abuse of people
with intellectual disabilities, as described above, the removal of agency that it
embodies may actually be causing more disempowerment and vulnerability than
protection, as discussed in Chap. 5 (Raybeck 1988; Winick 1992). It has the power
to further stigmatize by holding people with intellectual disabilities to a different
standard of sexual decision-making than people without intellectual disabilities.
Article 12 has shined a new light on this issue and provided an opportunity to
re-evaluate how to end such unequal treatment.

The primary focus of this section is the reform of sexual offenses law, which
retrospectively applies to certain acts. Other laws, such as the England and Wales
Mental Capacity Act (MCA), which have the power to deem that an individual with
intellectual disabilities is denied legal capacity to consent to sex into the future, raise
distinct issues. Broadly, such laws seem overly invasive and may raise other human
rights concerns, such as the right to privacy, but there is not room to discuss that fully
in this book.

It is, of course, important to ensure that all parties in any sexual activity are
agreeing to that sexual activity. That agreement cannot exist without the parties
having the decision-making skills necessary to understand, to some extent, what the
nature of the sexual activity is. However, there may be a way to discover the
existence of this agreement without denying the agency of either party or creating
a system where legal capacity to agree to sex can be denied on the basis of disability.
Anderson has discussed a ‘negotiation model’. Her model requires consultation and
an exchange of views before the initiation of sexual penetration (Anderson 2004,
p- 1421). This book proposes an agreement model that builds on Anderson’s
negotiation model. This agreement model requires two elements: agreement and
understanding.

Agreement would need to be defined very carefully. Anderson’s negotiation
model requires that the parties have a verbal agreement unless there is an established
context in which the parties would be able to assess non-verbal communication
(Anderson 2004, p. 1407). However, non-traditional communication methods would
also need to be taken into account, in order to be inclusive of people with intellectual
disabilities who may use assistive communication devices or may have other unique
forms of communication. The evidence for determining agreement would have to
come from a holistic examination of the interaction between the two individuals.

An agreement requires evidence of some level of understanding (Leonhard 2012,
p- 89). The specific level of understanding must realistically reflect sexual decision-
making, which is generally quite basic (Ariely and Loewenstein 2006). This could be
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merely an understanding of the physiological elements of a particular sexual encoun-
ter. The element of understanding must be present in all sexual encounters, not only
those of persons with intellectual disabilities. This disability neutral approach to
sexual offenses law may provide a more robust definition of sexual offenses gener-
ally. It is compliant with Article 12 and distinct from ‘capacity to consent’ law
because it is applicable in all sexual situations and holds everyone to the same level
of understanding. It is also preferable because it examines the acts taken to secure
agreement and understanding as opposed to merely attempting to identify decision-
making deficits in an individual.

A possible concern is that people with intellectual disabilities are at higher risk of
being sexually taken advantage of by carers or authority figures. The reality is that
the lives of disabled people have been highly regulated and controlled by services for
decades (Barnes and Mercer 2006, pp. 11-15, 16-28). While the movement is
underway to place the power back in the hands of disabled people, much work
remains to be done. People with intellectual disabilities, in particular, continue to
face high rates of institutionalization and are subjected to services that create
vulnerability through disempowerment (McCarthy and Thompson 1996; Hollomotz
2011). This occurs in settings such as group homes, but also in familial settings
(Winik et al. 1985, pp. 414-419; Walmsley 1996, pp. 333-339; Jingree et al. 2006;
Series 2015). As a result of this societal deficiency that is in desperate need of
reformation, there is a need to ensure that people with intellectual disabilities who
are dependent on others are not being taken advantage of sexually, or otherwise, by
those wielding power over them.

There may also be a need for a system of ensuring that people who are in positions
of power are not abusing their power as carers, assistants, teachers and others. Many
jurisdictions already have provisions that criminalize such abuses of power; for
example, the Kenyan Sexual Offenses Act creates an offense for the abuse of a
position of trust that is disability neutral (The Kenyan Sexual Offenses Act 2006,
Section 24(5)) and the Norwegian Penal Code creates an offense of abuse of power,
however it is not disability neutral, as would be required for CRPD compliance
(Norwegian General Civil Penal Code 2005, Chapter 19, Section 193). In order to
respect the right to equal recognition before the law, these laws must be disability
neutral and apply to specific relationships and specific circumstances as opposed to
people with specific disabilities.

6.2.2.4 A Note on State Intervention in Abusive Relationships

There is debate about when the state should intervene in abusive familial and
intimate relationships. When there is sufficient evidence of criminal offenses the
law steps in. The issue is whether the state has an obligation to intervene before this
point. There is not room in this book for a full discussion on when exactly state
intervention should or should not be permitted. In most jurisdictions, people of
majority age are permitted to make their own choices with regard to the relationships
they choose to enter into, whether or not their partner is abusive. Because of a
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perception that people with intellectual disabilities need more protection than others,
there may be a particular inclination to create mechanisms for early state intervention
into relationships that involve a person with an intellectual disability. This book
argues that greater intervention in the lives of persons with intellectual disabilities is
inappropriate and may violate the right to equal recognition before the law and legal
capacity on an equal basis.

Meaningful choice and decreased dependence can be helpful in providing indi-
viduals the tools to leave abusive relationships, as discussed in Chap. 5 (Wuest and
Merritt-Gray 1999; Anderson and Saunders 2003). Meaningful choice for people
with intellectual disabilities requires support for independent living options and
opportunities for building social relationships outside services and family (Walter-
Brice et al. 2012). This can decrease dependency on family and allow opportunities
for increasing social experience and knowledge of intimate relationships. Education
is also a key element of decreasing dependency (Hough 2012, p. 133). Sexual
education as well as education on relationships is key for providing tools for
understanding what an individual wants and doesn’t want out of an intimate rela-
tionship (Priestley 2003, p. 98; Hollomotz 2011). This book therefore recommends
increased resources for sexual education, programs supporting healthy relationships,
as well as services that allow independence where desired by an individual with
disabilities.

6.2.2.5 Current Sexual Offenses Law in Ireland and Impact on Women,
Disabled Women, and Gender Minorities

It is important to note that the laws discussed above were recently reformed in
Ireland. The Criminal Law (Sexual Offenses) Act 2017 reformed the law so that
sexual activity with a person with a “mental impairment” is no longer a criminal
offense. Instead, the law addresses “‘sexual acts with protected person[s].” Protected
persons, in the Act, are considered to be individuals with ‘a mental or intellectual
disability or a mental illness,” and who are considered to be incapable of:

(a) understanding the nature, or the reasonably foreseeable consequences, of that act,

(b) evaluating relevant information for the purposes of deciding whether or not to engage in
that act, or

(c) communicating his or her consent to that act by speech, sign language or otherwise. . .
(Criminal Law (Sexual Offenses) Act 2017 [Ireland] 2020, vol. Number 2 of 2017, sec. 21(7

(a-c))

This new law, unfortunately, looks very similar to the functional approach taken
in England and Wales, discussed above in Sect. 6.2.2.1. For the many reasons
discussed above, this is likely not complaint with Article 12 of the CRPD. However,
it has removed the prior wholly status-based approach that criminalised all sexual
activity with anyone with “mental impairment”. While this reform is far from the
human rights compliant possibilities that are discussed above, it has—at least—
signalled to the community that it is not appropriate to completely remove a person’s
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right to sexual agency (their legal capacity to consent to sex) simply on the basis of
disability.

I cannot hold this reform up as good practice itself. However, I do think that there
are many important lessons that can be learned from the reform process. There was
an impressive coalition of civil society stakeholders, including disabled people and
their representative organisations, that formed and fought consistently to have their
voices heard (Arstein-Kerslake and Flynn 2016). Unfortunately, the government
does not appear to have let those voices lead the reform efforts. The reason that I
have chosen to include this example of reform in this chapter is not the actions taken
on the part of the government or the reform that was enacted. Instead, I have
highlighted this reform as an opportunity to understand the issues of capacity to
consent to sex legislation that deny sexual autonomy to disabled people either on the
basis of their disability or through a functional test of their ability to consent that will
only apply to disabled people and is often not reflective of how almost anyone
actually makes sexual decisions.

This is particularly important for disabled women, because they are often per-
ceived as incapable of consenting to sex and are denied their right to legal capacity to
consent to sex, as discussed in Sect. 4.3.2.2 in Chap. 4. Getting sexual offenses
legislation right—making sure that it complies with Article 12 and secures the right
to legal capacity on an equal basis for all—is essential for disabled women to be able
to be respected as equal decision-makers in sexual relationships and to be
empowered to understand abuse when it is occurring and to seek help, as discussed
in Chap. 5.

6.2.3 Malta: Gender Recognition

As discussed in Chaps. 3, 4 and 5, the lack of laws that permit gender minorities to
freely and legally change their gender to accurately reflect their gender identity can
lead to a denial of the right to legal capacity in multiple ways. For example, it may
prevent the individual from having legal identification that is often required for
exercising legal capacity. As also discussed, the right to legal capacity is also denied
by laws that permit a legal gender change, but require sterilisation, certification by
medical professionals, divorce, or other intrusive practices. These requirements deny
the individual the right to legal capacity to exercise choice in their legal gender as
well as in the areas that they are required to change in order to have their legal gender
changed. As discussed in Chap. 5, these laws lead not only to denials of the right to
legal capacity but also to the potential for considerable damage to the individual’s
safety, self-image, and mental health, among others.

Scholars and activists alike have argued for gender recognition laws that allow
individuals the ability to change their legal gender based on self-determination,
rather than determinations by medical professionals or in other ways (Transgender
Europe (TGEU) 2017, pp. 28-29; Cannoot 2019b). They also argue for the removal
of barriers to legal gender recognition that intrude on other rights of the individual—
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such as the right to reproductive choice and the right to marriage (Carastathis 2015;
Transgender Europe (TGEU) 2017, pp. 32—-36; Cannoot 2019a, b). The removal of
such barriers and the development of gender recognition laws that allow gender
change based on self-determination are also required for the realisation of the right to
legal capacity for gender minorities.

To address the many human rights issues, such as those discussed above, a group
of international human rights experts met in Yogyakarta, Indonesia in 2006 and
developed a set of principles relating to sexual orientation and gender identity.
Principle 3 is “The right to Recognition Before the Law,’ it states:

Everyone has the right to recognition everywhere as a person before the law. Persons of
diverse sexual orientations and gender identities shall enjoy legal capacity in all aspects of
life. Each person’s self-defined sexual orientation and gender identity is integral to their
personality and is one of the most basic aspects of self-determination, dignity and freedom.
No one shall be forced to undergo medical procedures, including sex reassignment surgery,
sterilisation or hormonal therapy, as a requirement for legal recognition of their gender
identity. No status, such as marriage or parenthood, may be invoked as such to prevent the
legal recognition of a person’s gender identity. No one shall be subjected to pressure to
conceal, suppress or deny their sexual orientation or gender identity.

It also identifies that in order to implement this principle, States shall:

A. Ensure that all persons are accorded legal capacity in civil matters, without discrimina-
tion on the basis of sexual orientation or gender identity, and the opportunity to exercise
that capacity, including equal rights to conclude contracts, and to administer, own,
acquire (including through inheritance), manage, enjoy and dispose of property;

B. Take all necessary legislative, administrative and other measures to fully respect and
legally recognise each person’s self-defined gender identity;

C. Take all necessary legislative, administrative and other measures to ensure that pro-
cedures exist whereby all State-issued identity papers which indicate a person’s gender/
sex — including birth certificates, passports, electoral records and other documents —
reflect the person’s profound self-defined gender identity;

D. Ensure that such procedures are efficient, fair and non-discriminatory, and respect the
dignity and privacy of the person concerned;

E. Ensure that changes to identity documents will be recognised in all contexts where the
identification or disaggregation of persons by gender is required by law or policy;

F. Undertake targeted programmes to provide social support for all persons experiencing
gender transitioning or reassignment.

Due to ongoing violations, as well as developments in international law, in 2017,
there were an additional 10 principles developed. Within those new principles,
number 31 outlines the right to legal recognition. It states:

Everyone has the right to legal recognition without reference to, or requiring assignment or
disclosure of, sex, gender, sexual orientation, gender identity, gender expression or sex
characteristics. Everyone has the right to obtain identity documents, including birth certif-
icates, regardless of sexual orientation, gender identity, gender expression or sex character-
istics. Everyone has the right to change gendered information in such documents while
gendered information is included in them.

There is also an accompanying list of obligations that states must undertake to
realise the right. These principles and their accompanying states obligations mirror
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the requirement of Article 12 of the CRPD and reflect the rights issues raised
throughout this book in relation to gender minorities.

Similarly, in Europe, Mr Thomas Hammarberg, Council of Europe Human Rights
Commissioner, developed an Issue Paper in 2009, Human Rights and Gender
Identity. In the paper, he supports the Yogyakarta Principles, and also develops his
own 12 recommendations for the member states of the council of Europe in order for
them to protect the human rights of gender minorities. These recommendations
include:

3. Develop expeditious and transparent procedures for changing the name and sex of a

transgender person on birth certificates, identity cards, passports, educational certificates and
other similar documents;

4. Abolish sterilisation and other compulsory medical treatment as a necessary legal
requirement to recognise a person’s gender identity in laws regulating the process for
name and sex change; . ..

[and]

6. Remove any restrictions on the right of transgender persons to remain in an existing
marriage following a recognised change of genders;. . .

I’ve included the text of these principles and recommendations here because they
are one of very few specific guidelines that are available regarding how the law can
be reformed to protect the human right to legal capacity of women, disabled women,
and gender minorities. Although relatively little scholarship has focused on the right
to legal capacity of gender minorities, these principles and recommendations provide
very sophisticated direction for law and policy makers regarding how to protect the
right (Cannoot 2019a, b).

In addition, to these principles and recommendations, we can turn to legislation in
Malta to examine an example of legislation that embraces the principles and
recommendations discussed above and, arguably, goes farther than any other legis-
lation in securing the right to legal capacity of gender minorities. The 2015 Maltese
Gender Identity, Gender Expression and Sex Characteristics Act secures the right of
every citizen to have their gender identity legally recognised and to be able to gain
the necessary documents that will reflect their gender identity. Psychological or
medical proof is not needed. It criminalises unnecessary medical interventions or
treatment on the sex characteristics of an individual without their consent. It bans
sex-assignment surgery on intersex children—recognising that such surgery must
only be done upon consent of the individual. It also allows the parents or guardians
of intersex newborns to delay their registration of the gender marker on their birth
certificate (Transgender Europe (TGEU) 2017, p. 28).

Although the Maltese legislation does not explicitly refer to the right to legal
capacity of gender minorities, the provisions of the legislation secure the right to
legal capacity in an unprecedented manner (Transgender Europe (TGEU) 2017,
p- 28). They respect gender minorities as persons before the law and they seek to
secure their recognition as persons before the law as well as to protect their ability to
exercise legal agency in all areas of their lives on an equal basis with others.
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6.3 Conclusion

These three examples are only a sample of some of the reform movements that are
taking place across the world (Arbour 2013; Martinez-Pujalte 2019; Caycho 2020).
There is increasing attention being given to the right to equal recognition before the
law—and the right to legal capacity, as a subsidiary of the right to equal recognition
before the law (Arstein-Kerslake 2017; Flynn et al. 2018; Cannoot 2019b). How-
ever, most reform efforts, activists, and scholars have not framed their struggle as
one for the realisation of the right to equal recognition. I believe that there are several
possible reasons for this—the right to equal recognition before the law may feel like
an abstract concept that is not relevant on-the-ground in reform efforts. There is also
a relative lack of information regarding the right—other than the United Nations
(UN) Committee on the Rights of Persons with Disabilities, there has not been
significant engagement with the right from UN bodies. It may also be the case, in
some specific reform efforts, that framing them in the context of the right to equal
recognition or the right to legal capacity is not perceived to be the best strategy for
achieving the desired reform. However, I believe that there is significant power in
framing an overall social justice agenda for equality for women, disabled women,
and gender minorities using the right to equal recognition before the law.

The power of the right to equal recognition before the law is its simplicity. To
most, it feels self-evident that all people have a right to equal recognition before the
law. It is only when you begin examining all the various ways that recognition before
the law is denied to particular groups that you begin to see that although it feels self-
evident that everyone should have this right, it is pervasively denied to many. I
believe that this simplicity and the accompanying paradox of the elusiveness of the
right are what give it the potential to be so powerful.

6.4 Reform Recommendations

This book has examined the theoretical foundations of the denial of legal capacity to
women, disabled women, and gender minorities—including an exploration of per-
sonhood and an analysis via critical feminist, disability, and queer theory. It has
explored historical and modern denials of legal capacity to these groups. It has also
discussed the vulnerability that is created by such denials. In this last chapter, I have
discussed examples of reform towards the protection of the right to legal capacity for
women, disabled women, and gender minorities. In this last section of the book, I
would like to discuss recommendations for future reforms. In the first instance, some
reforms can draw on the examples described in the beginning of this chapter.
However, for general guidance regarding law reform to protect the rights to equal
recognition before the law and legal capacity for women, disabled women, and
gender minorities, I would like to recommend a four-part process for government
and other actors seeking and orchestrating law, policy, and practice reform:
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1. Leadership from women, disabled women, and gender minorities and/or their
representative groups. In order for any reform efforts to accurately reflect the
needs of women, disabled women, and gender minorities and for those reform
efforts to be effective in protecting the rights of these groups, there must be
leadership from individuals in these groups. This may come in many different
forms, including: the hiring of members of these groups by government depart-
ments or ministries to lead reform efforts; the establishment of advisory bodies
made up of representatives from these groups that will have the power to lead
reform efforts; or reform efforts that originate and are driven by members of these
group and their representative organisations; among others.

2. An analysis of current law, policy, and practice in light of the definition of the
right to legal capacity as interpreted by the Committee on the Rights of Persons
with Disabilities in their General Comment No.1—and as described in Chap. 1 of
this book—and with a focus on where current law, policy, and practice may be
denying or jeopardising the right to legal capacity for women, disabled women,
and gender minorities.

3. A consultation with representative groups of women, disabled women, and
gender minorities. Where there are no existing representative groups—the crea-
tion of such groups can be facilitated, or a larger consultation can be done seeking
input from a statistically significant number of individuals from the various
groups. The consultations should focus on the laws, policies, and practices that
have been identified as potentially violating the right to equal recognition before
the law and legal capacity for women, disabled women, and gender minorities. It
should seek to discover whether there are areas that have not yet been identified
but are areas in which women, disabled women, and gender minorities are
experiencing barriers to or violations of these rights. Finally, the consultation
should seek guidance regarding how best to ameliorate these barriers to or
violations of these rights. Sufficient consultation will require an ongoing rela-
tionship of consultation—not a one-off event. Leadership from women, disabled
women, and gender minorities (as outlined in point 1, above), combined with
on-going consultation with these groups provides multiple entry points for the
voices of these groups in the reform process. The multiple points of entry for
these voices will facilitate a reform process that is reflective of needs on-the-
ground and has the highest potential to create real and lasting change towards
social justice and equality.

4. Reform of relevant law, policy and practice in line with the voices of women,
disabled women, and gender minorities gathered in the consultations discussed
above. This will require targeted reform efforts in multiple areas of the law. It is
critical that these reform efforts are in line with the appropriate solutions to rights
violations that women, disabled women, and gender minorities and their repre-
sentative organisations identified in the consultations described above. In order to
ensure that the reform effort remains consistent with those identified solutions,
the consultations must continue during and after all reform efforts. Women,
disabled women, and gender minorities must be meaningfully involved in the
inevitable negotiations and compromises that occur during reform efforts. They
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must also be involved in the assessment of the effectiveness of reform efforts once
they are implemented.

The realisation of the right to legal capacity will not be enough to achieve full
equality for women, disabled women, or gender minorities. The history of oppres-
sion, the ongoing marginalisation, and the existing structures that are maintaining the
status quo of social hierarchies cannot be overcome by the realisation of the right to
legal capacity alone. Equality is a long road—and it is yet to be seen whether it is
actually an achievable goal. However, while history has shown us the perils of
discrimination and marginalisation of minority groups—it has also show us the
power of social justice movements to achieve change—including greater equality.
The realisation of the right to legal capacity for all may provide one avenue for the
continued struggle toward equality for all. It may provide increased power and
privilege for marginalised groups, which may allow them to interact in socio-legal
systems in such a way that equality with dominant groups—such as white, able-
bodied, cisgender males—is much more achievable.

The realisation of the right to legal capacity won’t overthrow the patriarchal legal
system or undo centuries of oppression against women, disabled women, and gender
minorities. However, it can be one tool in the struggle for social justice and equality
for these groups—and, potentially, other marginalised groups.
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