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A. Introduction

1 The principle of sovereignty, ie of supreme authority within a territory, is a pivotal principle of modern
international law. What counts as sovereignty depends on the nature and structure of the international legal order and
vice-versa.

2 Most of the other, if not all institutions and principles of international law rely, directly or indirectly, on State
sovereignty; it suffices to mention, for instance, the relationship between the conditions and attributes of statehood or
the principles of territorial or personal jurisdiction, immunity, and non-intervention, on the one hand, and
considerations of sovereignty, on the other. The 1945 — United Nations (UN) system itself is based, albeit not
directly on the principle of sovereignty itself, on a necessary corollary of that principle: the principle of sovereign
equality of its Member States as guaranteed in Art. 2 (1) UN Charter (- States, Sovereign Equality). Provided States
have supreme authority within their territory, the plenitude of internal jurisdiction, their immunity from other States’
own jurisdiction and their freedom from other States’ intervention on their territory (Art. 2 (4) and (7) UN Charter),
but also their equal rank to other sovereign States are consequences of their sovereignty.

3 Curiously for such a pivotal concept, but maybe precisely because it is such, its meaning has been changing across
historical and political contexts and has also been heavily contested at any given time and space. Recently, upholding
the concept, by reference to the State or in general, has become a ground of major contention among international
lawyers and theorists; while some argue that the concept of sovereignty, or at least of State sovereignty is obsolete
and should be abandoned in favour of new concepts of supranational or transnational political organization through
which the current sharing, limiting, and parcelling of authority can be better explained, others see new forms of
political authority and integration beyond the State, such as the European Union (‘EU’) for instance, and their
inherent limitations as a confirmation or at least a development of the concept of sovereignty or even of State
sovereignty (see also — European Union, Historical Evolution).

4 As a matter of fact, because of its essentially contestable nature, the concept has been remarkably resilient both
epistemically and normatively, and its pregnancy in contemporary legal discourse has not been undermined but
rather increased by controversy. Of course, arguably that resilience may be explained in very different ways, and
notably by reference to conservative political imagination (or, worse, to Stephen Krasner’s idea of ‘organized
hypocrisy’; Krasner [1999]) or to a given ontological status of concepts and not necessarily by reference to the
international institutional and legal reality itself.

5 The purpose of this entry is to present the current state of the debate about sovereignty in international law.
Because the principle of sovereignty is a founding principle of the international legal order whose understanding is
conditioned by one’s general approach to international law and its validity, and - legitimacy, and reciprocity, and
since the discourse and practice of sovereignty are as a result closely intertwined, an accurate and complete
presentation of the legal institution of sovereignty requires including some international law theory. However, the
entry pertains to international law and international law theory only, and is not concerned with the distinct albeit
connected sovereignty issues that arise within international relations theory or political theory more generally except
to explain some of the political dimensions of the principle of sovereignty in international law. Nor does it pertain to
dimensions of the debate that are specific to the EU except when they are relevant to the evolution of sovereignty in
international law.

6 The entry provides, on the one hand, a restatement of sovereignty’s historical development, a presentation of the
concept and its various conceptions, a critical explanation of its legal nature and sources, and an analysis of its
current regime under international law; and, on the other, a discussion of its contentious relationship to —» human
rights and democracy and an assessment of some of the specific difficulties it raises for international law nowadays
and of how it is currently developing.

7 As some of the constitutive dimensions of sovereignty are addressed in the context of the principle of sovereign
equality under the UN Charter, and since the sovereignty-correlative principles or institutions of international law
mentioned in the first paragraph are discussed separately in corresponding entries (eg — Self-Determination;

— Subjects of International Law), the present entry focuses on foundational issues and questions relative to the
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development of the international legal system more generally. It is actually important to discuss sovereignty
separately from many of those correlated principles as the latter are mostly also attributes of statehood under
international law and their fate in contemporary international law is closely tied to that of States, whereas sovereignty
need not necessarily be.

B. Historical Evolution

8 Since its origins, the content and implications of the concept of sovereignty have constantly evolved. In Richard
Falk’s own terms, the history of the concept of sovereignty is one of ‘conceptual migration’ (Falk 789): different
periods in history have generated different difficulties which in turn have influenced the legal answers sought to
political problems and conditioned the function granted to sovereignty at any given time and space.

9 This section introduces some of the different conceptions of the polysemic concept of sovereignty, thus hopefully
revealing how today’s predominant, albeit sometimes contradictory, conceptions are in fact the result of historical
tensions and contingencies. Historical variations of the concept differ in three main respects: the subject of
sovereignty (person or function); the nature of sovereignty (absolute or limited); and the source of sovereignty (law-
based or not). All three are highlighted in the course of the historical presentation. The presentation straddles both
political and legal data and their construction and assessment by political and legal thinkers. Importantly for the
parochialism debate in international law, the history of the concept of sovereignty is mostly European or Western,
and related to European and Western developments, even in the second part of the 20" century.

1. From Ancient Times to the Treaty of Westphalia: The Emergence of Modern
Sovereignty

10 In a nutshell, modern sovereignty emerges during the late 16™ century rupture in the political organization of
Europe and is then conceptualized by Bodin in his model of the ideal Republic.

(a) From Ancient Times to Westphalia: Nascent Modern Sovereignty

11 Roughly speaking, the concept of sovereignty has been present, albeit under different denominations, as a
fundamental principle of the national and international political order since early antiquity and more precisely since
Aristotle.

12 In its modern understanding, however, the emergence of the concept of sovereignty is usually traced back to the
17™ century. Given the theocratic foundations of political power in medieval Europe, there was no need for the
earlier Christian universitas to establish the sovereignty of a State on its territory. Progressively, however, political
power emancipated from religious power, and the establishment of a secular and territorial authority was secured
thanks to the development of the principle of the sovereignty of States of equal power.

13 More precisely, the modern conception of sovereignty is usually said to date back to its official consecration in
the Treaty of Westphalia in 1648 (- _Westphalia, Peace of [1648]). It was then that the principle of territorial
delimitation of State authority and the principle of non-intervention were formally established. Westphalian
sovereignty can be seen as a rupture in two respects: secular authority over a given territory was regarded as ultimate
and independent from religious power; and no more external intervention in the realm of sovereign jurisdiction was
authorized whether religious or secular (— Westphalian System).

14 It is important to bear in mind, however, that this constitutes a historical simplification. Modern sovereignty was
in fact largely established well before 1648, on the one hand, and sovereignty was still questioned later on and until
the end of the Austro-Hungarian Empire, on the other. Sovereign equality was first recognized or at least practised at
the 1555 Peace of Augsburg. And it was only after the fall of the Empire and the weakening of the Concert of
Nations that the model of coexistence of equal and sovereign States could be deemed predominant.

(b) Bodin: Conceptualizing Modern Sovereignty

15 The original theoretical model of State sovereignty is often attributed to Jean Bodin and his Six Livres de la
République published in 1576. This book provides the first coherent theory of State sovereignty, although it is only
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towards the end of the 17 century that it was recognized as such in practice. In a period of intense religious
conflicts, Bodin describes an authority capable of putting an end to the war: the Republic.

16 Bodin’s account of sovereignty differs from the medieval conception, first of all, because it separates sovereignty
from the person of the sovereign; sovereignty has become a real function which can be attributed to any person or
institution. Secondly, Bodin’s sovereign authority cannot by definition be subject to any rule or restriction;
sovereignty amounts to the absolute and perpetual power of the Republic. Finally, the sovereign is the source of law
and is not submitted to its own laws (legibus solutus), although it is of course limited by natural law and rules of
divine origin (see also —» Natural Law and Justice).

2. From the Treaty of Westphalia to the 20™ Century: The Fleshing Out of Modern
Sovereignty

17 By the time Bodin had issued his model of sovereignty, the notion of sovereignty qua impersonal function, the
notion of limited sovereignty, and the notion of legal sovereignty, which were to become the pillars of the modern
conception of sovereignty, were already emerging. These three key notions were gradually developed by the next
generations of political theorists and in particular social contract theorists. From the late 18" century and during the
19" century, the modern notion of sovereignty started diffusing into domestic practice throughout the globe.

(a) From Hobbes to Rousseau: Understanding Domestic Sovereignty

18 A hundred years after Bodin, the English author Thomas Hobbes recast the idea of sovereign authority with his
Leviathan.

19 In this first version of social contract theory, the sovereign is still conceived as an absolute master, but its power
is clearly no longer original and unconditional. It results from a contract among individuals and amounts to a
function or property of the State and the legal order, which can be attributed or re-attributed if necessary. It is no
longer the quality of a person or group of people in particular. According to Hobbes, the supreme authority of
Leviathan should enable the English people to escape civil war through a fictive social contract among individuals
which can in turn secure peace in exchange for freedom. Secondly, as for Bodin, the sovereign and its laws are
vested with absolute authority and as such there are no normative limits on the sovereign, not even by its own laws.
Finally, however, and as for Bodin, the sovereign is limited by the laws of nature and in particular the individual
right to protect one’s own life.

20 Fifty years later, this quasi-absolute conception of State sovereignty was first questioned by John Locke.

21 In Locke’s social contract theory, the authority of the sovereign no longer derives from a social contract among
individuals, but from a contract between individuals and the sovereign that can therefore be held accountable for a
violation of the contract and for the infringement of individual rights in particular. It is crucial, according to Locke,
to establish strict limits to the power of the sovereign and to ensure a division of powers as well as constitutional
control of the latter. As a result, Locke’s approach to sovereignty, by contrast to Bodin’s or Hobbes’, is the very first
one that conceives of a limited sovereign but also of a legal sovereign that is a source of law but at the same time
bound by its own laws.

22 The final touch had now been made to the modern concept of sovereignty. The idea of limited sovereignty that
finds its source in its own laws had appeared for the first time. True, the limited dimension of sovereignty had been
propounded before, among some early modern philosophers writing in the early 17" century. This is the case for
instance in the work of Hugo Grotius, Alberico Gentili, and Francisco Suarez, who defended the possibility, albeit
limited, of disciplinary interventions by other sovereign States.

23 One finds the idea of limited sovereignty again later in Jeremy Bentham’s model of constitutionalism. It was
Jean-Jacques Rousseau, however, who a few years after Locke succeeded in reconciling the quasi-absolute and
extremely resilient conception of sovereignty one finds in Hobbes with a more constitutional approach to its limits.

24 Rousseau’s account of sovereignty does that by conceptualizing popular sovereignty and explaining how the
exercise of the sovereignty of political institutions is submitted to the respect of the general will. Political sovereignty
becomes a mere reflection of popular sovereignty; if the sovereign does not respect popular will, it risks losing its
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attributions. Seen in those terms, sovereignty can both be deemed absolute when it is original, and limited when it
corresponds to derived political or institutional sovereignty. Sovereignty and democracy were clearly bound from
then on.

25 In the following centuries, conceptions of popular sovereignty and democracy dominated debates on the concept
of sovereignty. They can be found, for instance, in the constitutionalist thought of the late 18"-century America and
France where it is the people ruling through a body of law that is the subject of sovereignty.

(b) From the 19" Century to the Early 20" Century: Matching Domestic Sovereignty with International
Sovereignty

26 If, for a long time, the internal sovereignty of the State on its territory and in its internal affairs lay at the heart of
debates, the question of external sovereignty of the State in its international relations gradually moved centre stage
during the 19" century.

27 It is important to emphasize, however, that the notion of external sovereignty was not entirely absent from
classical authors’ considerations. The emergence of modern sovereignty went hand in hand with claims to external
independence and this concern may be retrieved, for instance, in Machiavelli, Bodin, or Hobbes’ writings.

28 The emergence of the modern State was matched by the development of centralized political and legal orders
which were territorially and personally determined and between which there were no links of subordination. In those
circumstances, external sovereignty captured the relation of independence of sovereign States outside their national
boundaries and their equal rights in mutual relations.

29 1t is only during the 19" century, however, that these concerns and claims were properly conceptualized qua
prerogatives of external sovereignty both by political thinkers and by interstate practice. This coincided with the
development of international law besides the domestic law of each sovereign State. Quickly, external and internal
sovereignty became two necessary sides of the same coin. And this became clear both in domestic law where
external powers were gradually regulated on top of the internal framework of national sovereignty, on the one hand,
and in international law where external and, albeit to a lesser extent at first, internal aspects of sovereignty became
objects of international rules and principles, on the other.

30 If States were to remain ultimate authorities on the inside, they needed to be independent on the outside.
Alongside conflicts of sovereignty among independent States, the necessity of developing international legal rules
gradually emerged. In the absence of a global supreme power, sovereign States could only be held accountable to
each other according to freely endorsed mutual promises. And the only way of ensuring the respect of these
obligations was to impose international legal rules for mutual respect of sovereignty and of mutual promises among
sovereign States. Without such legal rules, sovereignty would be reduced to mere factual power.

31 It rapidly became clear that public — international law and sovereignty implied each other. To be fully in charge

of its relations with other States in a society of equally sovereign States and to be externally sovereign, and hence in
turn to be able to protect its internal sovereignty, a State needed to be submitted to public international law.
However, for public international law to arise, it needed independent sovereign States to freely consent to mutual
rights and obligations and to their regulation. As a result, since sovereignty implies the existence of public
international law, it became self-evident that sovereignty is inherently limited. Even if, by definition, a sovereign
State cannot be limited by the laws of another State, it may be limited when these laws result from the collective will
of all States.

32 This gradual realization coincided with the development of classical international law from the early 19 century
onwards and the — Vienna Congress (1815) in particular. International law was deemed the law that enabled
international coexistence between sovereign States; it covered all areas pertaining to the organization of States’
external sovereignty, ranging from border regulation to dispute settlement. It also protected internal sovereignty by

prohibiting intervention in another sovereign State and guaranteeing immunity to one State before another’s
authorities. The need for such a law of coexistence triggered the codification of international law in the second half
of the 19" century and the creation of the first international organizations (‘I0s’) through which States organized
their external relations more efficiently than on the basis of one-to-one relationships.
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33 Interestingly, while domestic sovereignty was already deemed an impersonal function, intrinsically limited and
law-based in the modern conception used in 19"-century constitutional law, sovereignty was at first conceived as a
personified State function, as self-limited at the most and as an actual source of law in the 19"-century classic
international law paradigm.

34 This differentiated regime of sovereignty, whether one looks at it from a domestic or international law
perspective, can be explained both by the differences between those two faces of sovereignty and their inherent
connection as two faces of the same coin. First of all, there was only one sovereign on the inside, but many and equal
ones on the outside in the absence of a global and single sovereign. Even if sovereignty was limited in domestic law
by reference to the original popular sovereign by that time, its legitimate sovereignty on the inside and equality on
the outside meant that it had to be unbound on the outside except by self-limitation. Secondly, and this is as much a
cause as a consequence, international law was conceived exclusively as a network of conventions and mutual
promises whose source was State consent. Finally, classic international law dealt almost exclusively with external
sovereignty.

3. From the 20" Century to Present Times: The Internationalization of Modern
Sovereignty

35 The 20" century was characterized by the development of modern international law, timidly at first (_ History
of International Law, World War I to World War IT) and more clearly from 1945 onwards (- History of
International Law, since World War II). At the same time as modern international law was emerging, the modern
concept of sovereignty was being finally internationalized, both in its external and internal dimensions. At last, the
modern concept of sovereignty and modern international law would be in line with each other.

(a) The First Part of the 20" Century: Formalizing International Sovereignty

36 The first part of the 20" century is usually regarded as the time of conception of modern international law and of
the so-called law of international cooperation (- Co-operation, International Law of). The — League of Nations
was created in 1919 and new fields fell into the material scope of international law. First attempts to secure the
prohibition of the use of force and to consolidate duties of peaceful dispute settlement were made, albeit not always
successfully.

37 Atleast in its first part, the 20" century also corresponds to a period of emergence of the modern model of
external sovereignty. This is particularly clear when one reads the first decisions of the - Permanent Court of
International Justice (PCLJ), and in particular the Lotus and Wimbledon judgments (- Lotus, The; — Wimbledon,
The). There, sovereignty is conceived as limited and law-based, but only because this equates with being self-limited
by consent-based legal rules.

38 According to the Court in its 1923 Wimbledon decision, far from being an abandonment of sovereignty, ‘the right
of entering into international engagements is an attribute of State sovereignty’ (at 25). This was confirmed by the
PCI1J in 1927 in the Lotus case:

[i]nternational law governs relations between independent States. The rules of law binding upon States
therefore emanate from their own free will as expressed in conventions or by usages generally accepted as
expressing principles of law and established in order to regulate the relations between these co-existing
independent communities or with a view to the achievement of common aims. Restrictions upon the
independence of States cannot therefore be presumed (at 18).

39 This formalization of the 19™-century concept of external sovereignty in the international legal order was
matched by the emergence of a more formal and empirical conception of sovereignty in political and legal theory.

40 1In the first part of the 20" century, the concept of sovereignty entered into a formalization phase which
progressively emptied it from any evaluative content and consequently of the normative constraints which were
inherent to it since Locke. Sovereignty remains a function or property of the State or the legal order, but it is no
longer limited by external values, and this is reminiscent of Bodin’s and Hobbes’ early modern approach to
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sovereignty. One finds this formal concept of sovereignty at work in Kelsen’s, but most vigorously in Schmitt’s
writings.

41 According to Kelsen’s legal theory, sovereignty remains a normative concept, but it is a legally normative
concept and not a moral or political one. State sovereignty implies that its legitimacy and authority can be established
exclusively by reference to the legal system itself. It requires no reference to principles outside that very legal order.
According to Schmitt, by contrast, the concept of sovereignty is not even normative in a legal sense anymore. It is a
legal concept, but a purely empirical one in that it refers to a factual situation; the sovereign is that entity which is
vested with the ultimate power of solving extreme situations. For Schmitt, the mixture of legal and moral elements in
earlier conceptions of sovereignty actually constituted the fundamental problem of sovereignty throughout its history

(b) From 1945 Onwards: Modernizing International Sovereignty

42 The second part of the 20™ century corresponded to the establishment of modern international law and of the new
conception of international law qua law of cooperation between sovereign States.

43 From that time onwards, international law has developed to allow sovereign States to cooperate and not only to
coexist. As of 1945, 10s and institutions have proliferated at a regional level and more globally to organize and
enhance those forms of cooperation. The creation of the UN in 1945 is an example, but one can also mention the
EU’s predecessor entities: the three European Communities created in 1951 and 1957. European integration remains
a unique example of post-national integration and political autonomy beyond the State.

44 Gradually, and sensibly more so since the end of the . Cold War (1947-91) and the 1990s, new subjects of
international law have been recognized (by sovereign States): 1Os, of course, but also, even though to a lesser extent,
individuals and groups of individuals. Furthermore, with increased —_interdependence and cooperation among
States, international law has gradually applied to areas that previously belonged to the domestic sphere. This is the
case in the field of - international economic law and international human rights, of course, but also, more recently,
of international — migration law or international environmental law. Finally, new forms of relative normativity have
emerged in international law by which States can be bound through objective legal norms they have not consented to,

or cannot derogate to imperative norms even if they want to (- _Ius Cogens).

45 Those three phenomena, ie delegation of sovereign powers to 10s, international law’s internal subject matters anc
its relative normativity, have at first been interpreted as restrictions on both internal and external sovereignty. In an
increasing number of cases, international law seems to be limiting States’ sovereignty without their consent;
sovereignty is therefore limited but no longer only in a self-limiting fashion. Sovereignty is often said, as a result, to
have been circumscribed and tamed or even relinquished in the second half of the century.

46 Reading these developments as the end of or as a reduction of sovereignty amounts to a misconception, however.
They are in line with modern sovereignty as it was conceived of in the domestic context since the late 18" century
and are merely signs of its adaptation to new circumstances. Just as modern domestic sovereignty became an
impersonal function of the State for the people, modern international sovereignty finally became a function distinct
from the legal persona of the State. Moreover, just as modern domestic sovereignty emerged through a limitation of
classic and early modern sovereignty, modern international sovereignty is a limited version of its classic
correspondent. Further, just as modern domestic sovereignty is law-based, modern international sovereignty finds its
sources in international law and not only the other way around. Finally, just as modern domestic sovereignty has an
internal and an external dimension, modern international sovereignty is no longer only external, but it also has a
growing internal dimension as international law regulates elements of internal State organization and competence. In
short, modern international sovereignty is as important for the self-determination of democratic States in
international law as ever, but to serve the same purpose its modalities have changed.

47 To understand how this internationalization of modern sovereignty finally came about, it is useful to distinguish
two key developments: the internationalization of popular sovereignty, and the development of sovereignty beyond
the State.

48 First of all, with the democratization of States and the correlative development of human rights protection within
States in the second half of the 20" century, domestic sovereignty had gradually become more and more limited and
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found its source in a democratically legitimate legal order. Post-1945, international law was seen by modern
democracies as a new way to secure their democratic development and, given the relationship between human rights
and democracy, to entrench human rights protection from the outside through minimal international standards. This
was captured by Hannah Arendt’s famous idea of a ‘right to have rights’, which was the only properly universal
human right there could be as it was a right that only international law could guarantee.

49 International sovereignty objectively limited in this way became, in other words, a direct way to secure domestic
sovereignty in a legitimate fashion. As a result, modern State sovereignty now finds its source both in constitutional
and international law—and this in turn explains the circumstances of constitutional and legal pluralism where distinct
valid legal orders overlap. Seen differently, the sovereigns behind international law are — peoples within States, and
no longer States only. Importantly, however, international sovereignty protects a collective entity of individuals—a
people—and not individual human beings per se. Of course, their fates are connected, in the same way democracy
and human rights are correlated. But sovereignty, and sovereign equality, in particular, protects democratic autonomy
in a State’s external affairs and remains justified for this separately from international human rights.

50 This development explains, for instance, why it is wrong to oppose sovereignty to human rights in the second
part of the 20 century; without sovereignty, many human rights-related developments, such as decolonization,
would not have taken place and without the role human rights played in their creation, many of today’s sovereign
States would not exist. Of course, this is not to say that sovereignty cannot be in tension with human rights.
However, when it is, the tensions are reminiscent of those between popular sovereignty and human rights in the
domestic context and ought actually to be resolved in the domestic context.

51 Interestingly, many of those new international limitations to internal sovereignty are not consent-based, but stem
from customary norms or general principles. This may be explained by the fact that these norms can be understood as
the reflection of the minimal common denominator to the practice of all democratic sovereign States constituting the
- _international community and are produced as a result by accretion of the gradual recognition of those norms at the
domestic level by modern democracies. Once internationalized, those norms may as a result work as a legitimate
limit on the autonomy of those States to contextualize and hence to flesh out those minimal international standards in
their respective jurisdictions, thereby contributing to the development of the international standards themselves
bottom-up.

52 Of course, the internationalization of modern sovereignty goes hand in hand with the democratization of
international law itself. If international law is allowed to regulate internal matters, its democratic legitimacy has to be
guaranteed. As this is clearly not yet the case, even in a non-statist minimal model of democracy, the legitimacy of
international law is still open to debate. And so is that of its role in the limitation and constitution of domestic
sovereignty. As long as those questions have not received a satisfactory answer, the resilience of the Wimbledon self-
limitation approach in certain parts of international law, as exemplified in the - International Court of Justice
(ICJ)’s —» Military and Paramilitary Activities in and against Nicaragua Case (Nicaragua v United States of
America) (‘Nicaragua Case’; at para. 263) and arguably in the ICJ’s Accordance with International Law of the
Unilateral Declaration of Independence in Respect of Kosovo (Advisory Opinion) (‘Kosovo Advisory Opinion’; at
paras 56 and 123), should not come as a surprise.

53 Secondly, material and economic interdependence between States has meant increased institutional cooperation
at a transnational, international, and supranational level, and the creation of corresponding 10s. The delegation of
sovereign competences to IOs is compatible with the sovereignty of Member States and does not turn IOs into
sovereign States (see — Reparation for Injuries Suffered in the Service of the United Nations [Advisory Opinion]).

54 With time, however, increased integration in IOs has given rise to new channels of political decision-making that
do not fit the intergovernmental framework of the 19™ century and first half of the 20" century and hence also to
new fora of human rights protection beyond the State. The EU is the paradigm example of such a supranational
organization. One may find a confirmation in the gradual democratization of its decision-making processes and the
recent transformation of its human rights framework into a municipal human rights body.

55 Of course, such developments may potentially lead eventually to a new non-State sovereign or a new larger
sovereign State depending on one’s conception of the State, and hence to a loss of sovereignty and accordingly of
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statehood on the part of Member States. Thus, treaties for — confederations of States constitute a legitimate act of
sovereignty, even though they may eventually terminate a specific State’s sovereignty by leading to a - federal
State. When conceived in modern terms qua democratic sovereignty, there is nothing in sovereignty that prevents it
from being eventually abandoned in favour of a larger and different form of sovereignty if that new sovereign entity
better protects the values and purposes of the people qua subject of sovereignty. But that is yet to be done, even in
the EU.

C. Concept and Conceptions

1. The Normative Concept of Sovereignty

56 In international law, internal sovereignty is used to mean the supreme authority within a territory or the ultimate
power within that territory (Customs Regime between Germany and Austria [Advisory Opinion] [Individual Opinion
of Judge Anzilotti] 57). These two definitions refer to very different facets of sovereignty which correspond to its
normative and empirical dimensions. Both have been present at different times in the evolution of the concept of
internal sovereignty and their tension underlies most of the concept’s history. A third additional conception of
sovereignty is absolute independence or freedom and it captures what is at stake in external sovereignty (arbitrator
Max Huber in the - Palmas Island Arbitration).

57 Qua normative concept, the concept of sovereignty expresses and incorporates one or many values that it seeks tc
implement in practice and according to which political situations should be evaluated. It follows therefore that the
determination of the concept of sovereignty cannot be distinguished from the values it entails and from the normative
discussion that generally prevails around it. The starting point for those discussions are not core criteria of the
concept, but shared paradigms that can be progressively amended.

58 Sovereignty qua authority or independence can only be understood by reference to the values that make for a
good State, or more generally a good political entity. Those values are various and so are conceptions of sovereignty
as a result. One may mention self-determination, democracy, human rights, justice, but also other values that are
constitutive of a good polity.

2. Conceptions of Sovereignty

59 Conceptions of sovereignty often come in pairs: political/legal; internal/external; absolute/limited; and unitary/
divided.

(a) Political/Legal Sovereignty

60 Political and legal sovereignty have always been closely linked in the history of the concept; most theories either
derive legal sovereignty from political sovereignty or vice-versa, while others see both dimensions as irreducibly
connected. The paradox of pouvoir constituant and pouvoir constitué or of rule sovereignty and ruler sovereignty is
inextricably tied to the modern claim to sovereignty. Different accounts have been given of the priority between
political and legal sovereignty across the centuries and have contributed to perpetuating the centrality of the concept
of sovereignty. Some authors have even argued that this paradox and mutual claim are testimony of the conceptual
incoherence of sovereignty.

61 While Austin and command theorists give priority to political sovereignty over legal sovereignty, Hart and later
positivists have criticized that approach and give priority to legal sovereignty over political sovereignty. Other
authors like Kelsen argue, on the contrary, that political and legal sovereignty are identical because the law subsumes
the political and cannot therefore be put in any relationship of priority. More recently, some authors have tried to
dissociate legal and political sovereignty and re-associate legal to institutional sovereignty.

62 Political sovereignty is difficult to conceive without rules to exercise and constrain that sovereignty, but legal
sovereignty is hard to fathom without a political power to establish its legal rules in the first place. Both are
intrinsically connected as a result and cannot be set in any order of priority. The law remains a political instrument
and creation, whether at the national, European, or international level. This is how it can be said to be legitimate. As
a consequence, legal sovereignty ought to match some form of political sovereignty. Sovereignty amounts to the
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competence of a political entity. And this in turn explains the idea of Kompetenz-Kompetenz and the difficulty of
establishing one’s own competences without legal sovereignty.

63 It follows therefore that legal and political sovereignty, even though they are conceptually distinct and can exist
separately in some cases, are not logically separable in the long run. This also implies that when they are both
granted, neither of them can be given priority over the other. This does not, however, imply that they should be
regarded as identical as on a Kelsenian model; they have a conceptually distinct nature and content. There is, in other
words, an imperfect logical relationship between the two forms of sovereignty.

64 Recently, the concept of de facto sovereignty has appeared in certain national decisions, indicating that
sovereignty need not necessarily correspond to a legal status. While this approach served an internal constitutional
purpose in those cases, one should be wary of disconnecting the political from the legal dimensions of sovereignty. It
confuses the sheer exercise of power with sovereignty and brings back the vexed question of the relationship
between the empirical and normative dimensions of sovereignty depicted before.

65 At atime when law is no longer only State-based, as demonstrated by the emergence of the EU’s legal order, the
development of - lex mercatoria and other forms of transnational global law, legal and political sovereignty must
somehow be able to be kept conceptually distinct from State sovereignty. International law itself is not State law (or
only indirectly through State consent and even so not across the board) but is a source of State sovereignty, raising
issues about the validity of its sources and their legitimacy. While it was acceptable for classical international law to
be based on State consent and indirect State sovereignty, modern international law is no longer only about State self-
limitation and is an actual source of State sovereignty. As a matter of fact, international law is not—or not yet, some
would say—the law of a global State or political community but of many national and regional polities. As such, the
question of the relationship between legal sovereignty and political sovereignty is important in international law even
outside the issue of the relationship between law and State.

66 Sovereignty should be situated at the boundary between politics and law, rather than being clearly embedded in
one or the other. This interpretation of the relationship between political and legal sovereignty solves a long-standing
paradox in international law or at least makes the most of it.

67 This tension is clearly at play in the context of popular sovereignty. As explained previously, the notion of
popular sovereignty goes back to Rousseau’s dissociation of the original sovereignty of the demos from that of
political institutions and to modern constitutionalism. Through the constitution, the people constitutes itself as a
distinct entity and sovereign while also transferring the exercise of its sovereignty to a constituted institutional
sovereign. Thus, political and popular sovereignty are reunited, and then artificially separated through law in order to
bind the sovereign to the people, thus delineating the sovereign and the people at the same time. In a democratic
context, therefore, sovereignty is both law-based and the source of law.

68 When transposed to modern international law, popular sovereignty and its legal disconnection from the State or
set of institutions exercising it explains how international law can be a source of State sovereignty, or more generally
of political sovereignty in a larger political grouping of States, without itself being State law or the law of that larger
polity. International law now contributes with domestic law to the shaping of internal sovereignty and internal
competences as the law of a given people in a multi-level polity.

(b) Internal/External Sovereignty

69 Traditionally, the concept of sovereignty has always operated in two distinct manners: sovereignty can be
exercised in relation to one’s internal affairs, on the one hand, but also to one’s external affairs, on the other. The
former is usually referred to as internal sovereignty and the latter as external sovereignty.

70 The distinction between internal and external sovereignty should not be conflated with that between domestic anc
international sovereignty. The latter distinction refers to the legal order and perspective that is the source of
sovereignty. Domestic sovereignty is both internal and external as domestic law regulates both the State’s internal
affairs and its external relations, and the same can be said of international sovereignty after 1945. International
internal sovereignty refers to the international rights and duties of a State that pertain to its ultimate authority and
competence over all people and all things within its territory, and in particular to the correlated principles of
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territorial and personal jurisdiction and integrity, and of non-intervention. International external sovereignty pertains
to the international equal rights and duties of a State in its relations to other States, and in particular to its original
legal personality and the correlated principle of State and state agents’ immunity.

71 Even though there exists a historical and conceptual link between these two forms of sovereignty, as discussed
above, it is important to distinguish between them in practice.

72 First of all, and although this may be contested from a democratic legitimacy perspective, different institutions
exercise sovereignty in both cases: the executive acts as a sovereign in external affairs, while it is usually the
legislative which is regarded as sovereign in internal affairs. Hence the difficulty there can be in distinguishing
between parliamentary sovereignty on the inside and State sovereignty on the outside. Secondly, their functions
differ; whereas internal sovereignty pertains to all political and legal matters, external sovereignty usually only
relates to questions of coexistence and/or cooperation among distinct sovereign entities. Finally, external sovereignty
can less easily be described as final or ultimate as it is necessarily equal; it can only be equally ultimate since a
sovereign can only coexist as an equal to other sovereigns. In internal affairs, however, sovereignty is usually final.

73 Consequently, some authors argue that both forms of sovereignty can be kept distinct. Although they may be,
conceptually at least, they cannot be separated logically; for there to be external sovereignty, there must be internal
sovereignty and vice-versa. Without external sovereignty and the delimitation from other sovereigns, the internal
sovereign cannot define its own competences and exercise authority, and without internal sovereignty in the
determination of competences and the exercise of authority, there cannot be an external sovereign that can relate to
other sovereigns. It is difficult therefore to place one before the other in a logical order of development. The only
exception one may mention is the internal sovereignty of protectorates that is not (yet) matched by external
sovereignty (—_Protectorates and Protected States).

(c) Absolute/Limited Sovereignty

74 The question of the degree of power and amount of competence necessary for an entity to become or remain
sovereign has given rise to a long controversy in the history of the concept.

75 According to some authors, sovereignty can only be absolute; this is the classical conception of sovereignty one
finds in Bodin and Hobbes in particular. The modern conception of sovereignty understands it, however, as
inherently limited through domestic law, but also, since the second half of the 20t century, through international law
and this even without the consent of the sovereign State and hence beyond self-limitation. Whereas classic
international law saw sovereignty as self-limited at the most, modern international law binds sovereign States in their
internal and external dimensions, often without their consent.

76 This is most particularly the case of external sovereignty which, as presented before, cannot be regarded as
ultimate or final; it is inherently limited since public international law and external sovereignty imply each other. It is
important to realize, however, that these inherent limitations to external sovereignty have also become constitutive
limitations to internal sovereignty in modern international law. Besides domestic constitutional limitations and
transnational human rights guarantees, more and more constitutional orders have become so intertwined that much of
their laws and decision-making competences overlap and their internal sovereignty has been affected, as is the case
in the EU in particular.

77 Inresponse to this difficulty, some authors have suggested the idea of limited sovereignty. The problem then is to
know when sovereignty is so limited or fragmented that there can no longer be any talk of sovereignty. The concept
of sovereignty implies a certain amount of intensity or of competence over a certain range of matters. As presented
before, legal sovereignty is a general competence, ie a competence to determine one’s particular competence; as
such, it requires a minimal level of control over those competences. In other words, is there a threshold below which
sovereignty is emptied of any content and if so, where does that threshold lie?

78 Some authors have denied this identification of sovereignty with a threshold-concept. One argument against it
may reside in the contestation of sovereignty and hence of this minimal threshold. The essentially contestable nature
of the concept of sovereignty is an analytical statement, however, which is perfectly compatible with the recognition
of the normative content of the concept and of its contestability. One might even consider that these minimal
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threshold constraints are part of the analytical framework one has to assume when using a contestable concept, ie that
it is a concept, that it encompasses values, that it is contestable, etc. It remains difficult, however, to establish where
the minimal threshold of sovereignty lies. Another argument against this all-or-nothing approach to the concept of
sovereignty resides in the increasing number of cases of States where there is a foreign military or civil presence that
is reminiscent of —» mandates or protectorates but where sovereignty has been re-transferred to the State. In those
contexts, gradations of sovereignty have been suggested along the lines of bundles of sovereign rights. None of these
categories have been recognized by international law, however.

79 When turning to the minimal content of the sovereignty threshold, some authors merely agree with the idea of a
threshold without providing more information. Others enumerate different competences which might constitute a
minimal threshold of authority and be used to identify a sovereign entity. They mention territorial supremacy, control
over nationality acquisition, immigration control, or national security. Generally, the problem is the absence of
consensus and the constant change in the paradigmatic constitutive elements of sovereignty. The content of the
threshold cannot but remain contestable and different paradigms have been used at different times in the history of
the concept of sovereignty; it suffices to look at paradigms like immigration control or monetary policy to see that
they have gradually given way to new ones, in the EU in particular, and hence to new thresholds of sovereignty.

80 In short, it is one of the characteristics of sovereignty to be a threshold-concept, whose threshold itself is
contestable. Sovereignty is not a matter of degree, as a result. Of course, it can be lost as in failed States or gained as
in a newly independent State (see the Kosovo Advisory Opinion regarding the rupture between the transitional
constitutional order established by UNSC Resolution 1244 of 10 June 1999 [SCOR 541 year 32] and the
independent State’s sovereign order; — Failing States; — New States and International Law), but in each case it is
either all at once or not at all.

(d) Unitary/Divided Sovereignty

81 Another classical and related distinction pertains to the divisibility of sovereignty. The issue whether sovereignty
can be divided is as controversial as that of whether it can be limited. In fact, both issues are very closely connected
and often conflated. Older and recent literature refer to absolute sovereignty to mean unlimited sovereignty as much
as undivided sovereignty. For the sake of clarity, I will refer to absolute sovereignty by contrast to limited
sovereignty only, although divided sovereignty can obviously no longer be deemed absolute either.

82 Authors like Bodin or Hobbes feared the division of sovereignty as much as its limitation. In a post-Westphalian
world where competences are not only transferred, but also concurrent or shared, however, such fears have become
obsolete; the division of competences has indeed become the rule in the EU and beyond. This applies in almost all
domains and at all degrees of authority. The division of sovereignty can be vertical or horizontal, depending on
whether it takes place among distinct political entities such as two States or between a State and the EU, or whether i
takes place within a single political entity according to territorial or other federal divisions or according to distinct
political functions. In the EU, the division of sovereignty goes along both vertical and horizontal lines.

83 The increasing division of sovereignty has been made possible by the shift in the subject of sovereignty
post-1945: peoples have become the subjects of modern international sovereignty. Those peoples organize and
constrain their sovereignty through the international and the domestic legal orders at once. In other words, modern
State sovereignty finds its source both in constitutional and international law; the same subject is sovereign and
autonomous under international law and domestic law at the same time. This very plurality of sources of law and
sovereignty in the new world order is often referred to as constitutional pluralism, ie the coexistence of overlapping
autonomous constitutional orders in the same political and legal community and territory. In this context, the
principle of — subsidiarity becomes a principle of effective democratic sovereignty and a way to allocate decision-
making power in a multi-level polity. It provides a test of efficiency in the allocation of sovereignty and may be
regarded as part of the correct application of the concept of sovereignty when it is divided.

84 As in the case of limited sovereignty, divided sovereignty cannot be entirely fragmented through division without
risk. There must be a limit to the amount of division of competences there can be. This is something proponents of
divided, shared, or pooled sovereignty do not foresee. In response to the limits of the unitary approach of
sovereignty, the idea of disaggregation and re-aggregation of sovereignty around a bundle of rights has indeed been
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brought forward by some to grasp the poly-centred dimension of contemporary sovereignty. The problem with this
kind of model of pooled or shared sovereignty, however, is that by being everywhere, it seems that sovereignty is
nowhere. It is important, therefore, to account for a minimal threshold of competences which may neither be limited
nor shared, along the lines of the model discussed previously.

D. International Legal Basis

85 Sovereignty being at once political and legal, and external and internal, its legal status is bound to be
controversial domestically, but even more so in international law. As it is both a source of international law and
international law-based, sovereignty is best presented from both perspectives. Importantly, however, if sovereignty is
international law-based and hence inherently limited through international law, the compatibility between the
legitimate authority of international law and sovereignty and the paradox this raises ought to be addressed next.

1. The International Legal Sources of Sovereignty

86 Sovereignty is both a general principle of international law and a principle about international law. As such,
although it is legally protected within international law, it also has an ultimate dimension to it that makes it
foundational to the international legal order as a whole. This cannot but affect the nature of the sources of the
principle of sovereignty in international law.

87 Among the — sources of international law that protect the principle of internal and external sovereignty per se,
one should mention general principles of law and —_customary international law. This has been confirmed by the
ICJ in its Nicaragua Case. There are, however, no explicit guarantees of the principle of sovereignty in international
conventional law itself.

88 By contrast, numerous variations of the principle and so-called ‘correlated’ principles of sovereignty, as opposed
to the principle of sovereignty itself, can be found in conventional international law. This is the case in particular of
Art. 2 (1) UN Charter for the principle of sovereign equality, but also in the — Friendly Relations Declaration
(1970) for the detailed rights that follow from that principle of sovereign equality. The UN Charter also protects
sovereign States’ — domaine réservé and prohibits other States’ intervention on sovereign States’ territory (Arts 2
(4) and (7) UN Charter). Further correlated principles to the principle of sovereign equality may be found in general
principles of international law and customary international law, and have been progressively recognized in
international adjudication.

89 An interesting question is the rank of the principle of sovereignty within the international legal order. On a
constitutionalist interpretation of that order, sovereignty being one of its foundational principles, it could be said to
be a ius cogens norm. This seems to be confirmed by the conditions of Art. 53 - Vienna Convention on the Law of
Treaties (1969) given the prevalence of the principle in the international community.

2. Sovereignty and the Sources of International Law

90 International sovereignty is not only law-based, as discussed before, but it is also a source of international law
itself.

91 Well before international sovereignty was deemed to be law-based and hence inherently limited through law, it
was regarded as a source of law. The classic paradigm of sovereignty was precisely that international law could be
based exclusively on sovereign States’ consent. Self-limitation was the condition for the binding nature of
international law on sovereign States. Nowadays, the inherent legality of sovereignty is one of the central
characteristics of modern sovereignty and especially of popular sovereignty. And this is also true of modern
international sovereignty since 1945.

92 Except in cases where IOs’ institutions are involved in international law-making, international law has few
institutional resources of its own. It depends on States for the making, but also for the enforcement of its provisions.
Sovereign States, but also sovereign 10s such as the EU, function as law-makers in the international legal order. This
is clearly the case for contract-like treaties, but also for other more legislative forms of international law-making.
Whereas in the former, States act as individuals entering into a set of mutual promises, in the latter instance States act
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as officials of the people. This is even more clearly the case when international law binds individuals directly within
domestic law. If international sovereignty can be a source of law at the domestic level, States’ sovereignty in
international law-making can be identified with that of institutions of the sovereign people albeit outside the polity.

93 These considerations about the role of sovereign States and 1Os as international law-makers have important
normative consequences. States and IOs do not make international law for themselves as free rational agents, but as
officials for their respective populations, other States, and 10s. Their role as officials constrains their competence not
only in terms of internal accountability, but at the international level itself. States are bound by the rule of
international law, ie the set of values and principles associated with the idea of international legality. In the last
resort, sovereign States are not the bearers of ultimate value. They exist for the sake of a people. In the international
context, States are recognized by international law as trustees for the people committed to their care. This, of course,
becomes clear from international human rights law, but it is also the point of most norms of international law:
ultimately, international law is oriented to the well-being of human individuals, rather than to the freedom or
autonomy of States.

94 Of course, in cases where the normative requirements stemming from the States’ role as officials in international
law-making are not respected, States can still enter into normative albeit non-authoritative relationships. This is the
case with contract-like treaties, for instance. The difference is, however, that they do not act as officials in such cases
and cannot in principle bind as a public authority would.

3. Sovereignty and the Legitimacy of International Law
(a) The Legitimate Authority of International Law

95 If international sovereignty is both international law-based and a source of valid international law, it is pivotal to
the legitimacy, ie legitimate authority of international law. International law’s authority is justified or legitimate if it
has the right to rule and create duties to obey on the part of its subjects.

96 Interestingly, one of the main challenges to the legitimacy of international law is that it allegedly fails to respect
the sovereignty of States, intruding upon domains in which they should be free to make their own decisions.
Sovereign States are the primary subjects to binding international norms. State sovereignty is often understood in
international law as a competence, immunity, or power, and in particular as the power to make autonomous choices
(so-called sovereign autonomy). And most duties stemming from international legal norms directly constrain the
action of States. The legitimate authority of international law is as a result often opposed to State sovereignty the way
the legitimate authority of domestic law is opposed to individual autonomy.

97 Following the analogy between States and individuals entering private contracts discussed before, sovereign
States are generally held as being able to bind themselves as free rational agents. For a long time, this was actually
the only way in which the legitimate authority of international law over sovereign States could be justified. The
paradox or dilemma of sovereignty implies indeed that States must be capable of binding themselves if international
law is to exist, and also incapable of binding themselves through international law if they are to be absolutely
independent. Among the different ways out of the paradox, self-limitation was deemed the least unobjectionable.
This is explained by reference to the idea of normative immediacy, famously captured by the ICJ in the Wimbledon
case (at 25), according to which those States that are immediately bound by law and vice-versa are sovereign and
legal persons (see also Reparation for Injuries Suffered in the Service of the United Nations [Advisory Opinion]).

98 This approach is misleading in modern international law, however. To start with consent does not provide a
sound justification for the authority of law tout court and even less for that of international law due to inequalities
between States. Moreover, many international law norms can no longer be drawn back to State consent in their law-
making process anyway. Finally, they can actually bind other international subjects than States consenting to them
and a consent-based justification would leave a large part of international law unaccounted for.

99 There is another more promising way to justify the authority of international law on sovereign States, but also on
their populations and on IOs that is in line with the modern account of sovereign autonomy proposed so far.
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100 First of all, a few clarifications pertaining to the justification of authority are in order, however. According to
the service conception of authority, authority can only be justified if it facilitates its subjects’ conformity with the
(objective) reasons that already apply to them and hence respects their autonomy.

101 The application of the service conception has a pre-requisite therefore: the subject bound by a legal norm needs
to be an autonomous subject, as it is only so that its freedom to choose from a range of options can be furthered by ar
authoritative directive. Autonomy, in other words, does not mean freedom from duties, but only from those that do
not correspond to objective reasons that apply to the autonomous subject and do not help the subject to respect those
reasons. A subject is autonomous if his freedom is complete for the purposes of leading a good life.

102 The analogy between authority for States or other institutional subjects of international sovereignty, on the one
hand, and individuals, on the other, presupposes therefore that the value of autonomy extends to the choices and
actions of States. At first sight, it seems plausible that it does, given the value of shared membership in a national
political community and, as a result, of the collective self-determination of such communities. The problem is that
the value of State autonomy can only be explained in terms of the autonomy of the people constituting it. States are
quite unlike individuals when it comes to the value of their autonomy. Their autonomy cannot simply be equated
with that of any of their domestic legal subjects, but is the product of those subjects’ autonomy as a political entity.
By analogy with an individual but also because of the imperfect analogy with an individual in the service of which
sovereignty actually lies, sovereign autonomy is even more clearly dependent on the purposes of being a good polity.

103 When a State is morally bound by a norm of international law, the duties imposed on it will require action that
burdens individuals either indirectly, through international State action that is costly to national resources, or directly
through the duty to enact domestic laws in order to transpose international law into domestic law or implement the
latter directly in the domestic sphere. This affects individuals’ balance of reasons as a result and explains why the
autonomy of a State and its ability to be bound depends on its constituency’s autonomy and hence on its ability to
represent the latter. As a result, States can only be bound by international legal norms when they represent those
subjects as officials and hence can bind them as proxy subjects to international law. This approach also has the
advantage of providing a single legitimacy concept applicable to all sources of international law and to all subjects of
international law duties whether States, IOs, or individuals as all of them are reducible eventually to individuals.

104 Of course, States remain free rational albeit artificial agents and as such they can enter into binding agreements
the way an individual would enter a contract. This can be the case for many contract-like treaties and other
international agreements, although consent does not necessarily bind in all cases. The opposite view would simply
strip States of their right to bind themselves and hence from any of the meaningful implications of their quality as
primary international legal subjects. Further, States’ international legal obligations to obey would remain in place
even if they were illegitimate, as they are often backed-up by legal sanctions. And so would States’ moral obligations
to abide by morally correct directives which would bind individuals (and States for them collectively) in any case.
But populations unrepresented by those States would not be morally bound by those legal directives qua legitimate
law. Nor could those States be accordingly.

105 Secondly, for the authority of international law to be actually justified and hence legitimate, the reasons
international law provides ought not only to match pre-existing reasons of sovereign States, ie the reasons that make
them good States. They ought also to be able to preclude those reasons by helping the subject to respect them better
than on his own. The justifications for their exclusionary quality can be numerous and range from cognitive or
volitive qualities to coordination abilities.

106 In the circumstances of reasonable disagreement and social and cultural pluralism that prevail globally and even
more severely among States, coordination provides one of the best justifications for the legitimate authority of
international law, even outside clear coordination problems. More particularly, democratic coordination constitutes
the justification to the legitimacy of international law that is most respectful of individuals’ and peoples’ political
equality and hence of the reasons that apply to sovereign States. What democracy requires in international law-
making and between sovereign States will be addressed below.
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(b) Legitimate Authority and Sovereign Independence

107 Interestingly, even when the conditions for the legitimate authority of international law over sovereign States
are fulfilled, there could still be some matters over which it is more important for a sovereign to be able to decide
independently. This is by analogy to what applies to individuals: it is important that, in some cases at least, a person
reaches and acts on her own decision, rather than take a putative authority’s directives as binding, even if doing the
latter would result in decisions that, in other respects, better conform to reason.

108 In general, it is difficult, however, to distinguish those cases from cases where legitimate authority can apply,
the incompatibility being at the most contingent and relative to certain circumstances. The contingency of the
independence condition is even more clearly the case in international law. If States are deemed as officials both qua
law-makers and qua proxy-subjects of authority in the international legal order, their independence cannot simply be
equated with that of any of their domestic legal subjects. It is the product of those subjects’ autonomy as a political
entity and the value of that autonomy which itself depends on that of the individuals of which it is constituted.

109 As indicated before, considered in both its internal and external dimensions, a State’s sovereign autonomy is a
legal construct, not something whose value is to be assumed as a first principle of normative analysis. In its internal
dimension, the State works as a legal organization—it is the outcome of organizing certain rules of public life in a
particular way. Its sovereignty is artificial and it is legally constructed for the benefit of those whose internal interests
it protects. In its external dimension, the sovereignty and the sovereign autonomy of the individual State are equally
artefacts of law. There can be no domestic or international legal order without sovereign States, but equally there can
be no sovereign States without domestic and international law. What a State’s sovereignty is and what it amounts to
is not given as a matter of the intrinsic value of its individuality, but determined by the rules of the international legal
order. Those rules define State sovereignty so as to protect the internal and external interests and values of the
political community qua sovereign equal to others, but also to protect the interests of their subjects.

110 If this is correct, the potential cases of incompatibility between the legitimate authority of international law and
State sovereignty are likely to be even more contingent in the international legal order than in the domestic context.
At the same time, however, sovereign States are collective entities and as such their relationships are likely to be
even more riddled with disagreement than individuals. Moreover, one of the values of sovereignty being self-
determination, it is clear that decisional independence is of value in the case of sovereign States as well. Finally,
given the circumstances of social and cultural pluralism that prevail globally, it is likely that State autonomy can be
exercised valuably in very different manners. All this makes self-determination over certain matters as important in
the case of sovereign States as for individuals, albeit for different reasons. This is clearly the case for constitutive
standards in a democracy such as human rights and democracy itself. And this in turn explains why those
international standards are minimal and have to be contextualized within each sovereign State.

111 In sum, State sovereignty is not necessarily compatible with the authority of international law. It is only the case
when the latter has legitimate authority, ie furthers State autonomy and the reasons that underlie State autonomy.
Those can be understood by reference to the values that make a good State or more generally a good political entity
such as self-determination, democracy, and human rights, but also the values that make a good international
community of equal sovereign entities. Of course, this should not be taken to mean that State sovereignty is only
incompatible with international law’s authority when it is illegitimate. There may be cases where autonomy requires
legitimate authority, but others where self-direction is valuable despite the prima facie justification of international
law’s authority. Too much international regulation would empty sovereign autonomy from its purpose.

112 In short, it would be wrong to explain sovereignty by reference to the legitimacy of international law, but also
conversely the legitimacy of international law by reference to sovereignty. It is by reference to the values they both
serve that the authority of international law can be justified in some cases, and hence the prima facie restrictions to
State autonomy this implies.

E. International Legal Regime

113 Sovereignty being both a source of international law and international law-based, it is useful to present briefly
what its regime and content are under international law, and more precisely what rights and duties the sovereign
status entails.
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1. Sovereignty qua Independence

114 As presented before, sovereignty is alternatively or cumulatively referred to as ultimate power and supreme
authority. Externally, it implies a degree of independence or freedom. As a legal regime or status, international
sovereignty, and more particularly international external sovereignty entails the rights that can guarantee sovereign
independence, but also the duties that correspond to those rights in a community of equal sovereigns where all rights
are reciprocal.

115 Most sovereignty rights and duties are usually derived from the principle of sovereign equality and have been
addressed separately as a result (Art. 2 (1) UN Charter and the 1970 Friendly Relations Declaration; — States, Equal
Treatment and Non-Discrimination; — States, Sovereign Equality). It is interesting to review them briefly, however,
as some pertain to equality between States and the rights and duties of each of them by reference to the others and
their mutual relations, while others only pertain to one sovereign entity at a time, such as human rights duties for
instance (—_States, Fundamental Rights and Duties). Importantly, new duties of sovereign equality have arisen that

not only pertain to protecting the equal independence of sovereign States, but also to their interdependence. More
generally, it is interesting to ponder the notion of correlatives to the principle of sovereignty and its implications.

116 Whereas some authors argue that sovereign rights and duties are correlative, others do not even conceive of
sovereignty in terms of rights and duties but in terms of the components of sovereign States’ independence and the
corresponding restrictions on others’. Importantly, the existence of sovereignty rights and duties need not imply that
sovereignty is reducible to them and to a bundle of rights.

117 If one accepts the correlation between sovereignty rights and duties, it is important to identify the duty-bearer(s)
of sovereignty rights or the right-bearer(s) of sovereignty duties. Some argue sovereignty rights and duties are erga
omnes and include other sovereign States and their populations (- Obligations erga omnes). This determination is
particularly important in case of human rights violations where the questions of a correlative duty of
—_humanitarian intervention on the part of other States and the identity of its duty-bearer(s) in a community of equal
sovereign States are raised. Another interesting question pertains to the hierarchy between sovereignty rights and
duties in case of conflict between sovereignty rights and/or sovereignty duties. International law remains ambivalent
on both counts.

2. Sovereignty Rights

118 Among sovereignty rights, one usually finds listed the following rights: plenary territorial and personal
jurisdiction within one’s territorial boundaries; the presumption of legality of one’s sovereign acts; constitutional and
organizational autonomy including self-determination; and the protection of one’s domaine réservé. Those main
sovereignty rights are listed, among others, in Art. 2 UN Charter and in the 1970 Friendly Relations Declaration.

119 The primary right of a sovereign State corresponds to the independence of that State and absence of
subordination to any other State or entity (albeit not to international law). It protects the plenary jurisdiction of that
sovereign State over its territory and the people on it. This is a principle of customary international law. Of course, in
view of what was explained before regarding the limits to State sovereignty, jurisdiction is never absolutely plenary.

120 Another sovereignty right pertains to the presumption of legality of a sovereign’s acts. This dates back to the
idea of international immediacy, famously captured by the ICJ in the Wimbledon case (at 25). According to this idea,
sovereign States are immediately bound by law and as a result the only original legal persons able to produce valid
international legal acts. Their full legal personality and right to (co-)regulate the life of the domestic and international
community is an important right to secure their independence. Of course, given what was said earlier about the
official role of sovereign States in international law-making and the correlated duties, the presumption of legality of
sovereign acts needs to be nuanced. Further, legality does not yet imply legitimacy, as discussed before.
Furthermore, I0s, and to a certain extent individuals, have now become international law-makers in certain
international regimes. What all this implies for the presumption of legality of sovereign States’ acts remains to be
seen (see also — Act of State Doctrine).

121 A third sovereignty right one should mention is the sovereign’s right to constitutional or organizational
autonomy. This is a consequence of the plenary jurisdiction over the State’s internal affairs (Nicaragua Case 133). It
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can be equated with self-determination, at least when it pertains to the institutional autonomy of existing sovereign
States. When self-determination is used to imply the right to become a sovereign State, international law remains
ambivalent (UNGA Resolution 1514 (XV) ‘Declaration on the Granting of Independence to Colonial Countries and
Peoples’ [14 December 1960] GAOR 15 Session Supp 16 vol 1, 66). Thus, questions largely unanswered to date
include the relationship between State sovereignty and self-determination in case of conflict. Another difficult
question is whether international law actually can set limits over the right to self-determination when it goes further
than a right to institutional autonomy and is said to include the right to become a sovereign State in the first place.
These issues have surfaced recently pertaining to the international legality of - secession in particular (see the ICJ’s
Kosovo Advisory Opinion on the nature of the question, and in particular judges’ concurring and dissenting
opinions). Another connected issue pertains to the positive dimension of the right to self-determination and more
particularly its democratic implications. Pushed to its full normative conclusions and in line with the values of good
polity underlying modern sovereignty indeed, self-determination triggers minimal democratic duties in the laying-out
of the governmental regime on the part of each sovereign.

122 Finally, one should mention the protection of a sovereign State’s domaine réservé and freedom from external
interference and intervention. According to Art. 2 (7) UN Charter, sovereign States are protected against United
Nations’ or other States’ interventions in matters which are essentially within their domestic jurisdiction.
International law defines what those matters are (see Nationality Decrees Issued in Tunis and Morocco [French
Zone] [Advisory Opinion] 23-4) and it is an evolutionary notion as a result. The UN Charter actually excludes from
that scope human rights and other legitimate forms of intervention based on Chapters VI and VII UN Charter. As a
matter of fact, the scope of sovereignty’s domaine réservé has been constantly diminishing in recent years due to the
increasing amount of international law norms pertaining to the exercise of internal sovereignty.

3. Sovereignty Duties

123 There are four sovereignty duties corresponding to the rights mentioned above: immunity of other States and
State agents before one’s jurisdiction; respect for international law and duty to cooperate; prohibition of intervention;
duty of peaceful dispute settlement. Those main sovereignty duties are listed, among others, in Art. 2 UN Charter anc
in the 1970 Friendly Relations Declaration.

124 The first duty, that corresponds to another sovereign’s right to plenary jurisdiction, is a duty to grant that
sovereign and its agents (—_Heads of State, and diplomatic and consular agents) immunity in one’s jurisdiction.
State immunities and all correlated immunities have long been protected under international customary law (par in
parem non habet jurisdictionem) and have recently been codified through international treaties (- United Nations
Convention on Jurisdictional Immunities of States and Their Property [2004]). They have radically evolved in the
past 20 years, however, to become more limited overall. Some may argue, although this is still controversial, that this
is because they can no longer protect sovereign States against another State jurisdiction when what is protected by
those immunities does not correspond to the values State sovereignty is meant to protect in the first place and for
which sovereignty is actually protected; the best example would be aggravating human rights violations. Based on
democratic autonomy, others would argue, however, that, except for violations of minimal international human rights
guarantees, human rights violations ought to be addressed domestically or through international judicial or political
mechanisms, but should escape another State’s jurisdiction.

125 Another important sovereignty duty is the duty to abide by international law and to cooperate with other
international law subjects in the implementation of international law (Art. 2 (2) UN Charter). This includes legal
duties, of course, but also moral duties to support a just international system and the international — rule of law. The
moral duties to obey international law qua law are more complex and have been addressed in the previous section.
Importantly, those direct duties to abide by international law, together with the legality of sovereign acts pertain
exclusively to States. States are no longer the only subjects of international law, however, and other subjects, such as
I0s and individuals, are increasingly vested with direct duties under international law, duties that cannot be
explained through the prism of State sovereignty but may be through the modern conception of popular sovereignty.

126 Another duty one should mention is the prohibition of intervention, whether through the use of force or not, into
another State’s domaine réservé but also more generally into its sphere of plenary jurisdiction (- Corfu Channel
Case 35). The only exceptions are humanitarian intervention and authorized intervention (see also — Intervention by
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Invitation). This is a principle of customary international law that has also been codified under Art.2 (4) and (7) UN
Charter and often recognized by the ICJ’s decisions. Given that the scope of sovereignty’s domaine réservé has been
constantly diminishing in recent years, so has the scope of the prohibition of intervention, at least that of collective
intervention.

127 Finally, sovereign States have duties to settle their disputes peacefully. Even though they have a choice of
means (eg Art. 33 UN Charter) and have no duty to bring disputes to an end, they should not settle their disputes
through the use of force. This is a principle of customary international law that has also been guaranteed under Art. 2

(3) UN Charter.

F. Contentious Issues

128 As stated previously, the concept of sovereignty is an essentially contested concept whose regular determination
and application imply contestation and broaching contentious issues.

129 Those controversies have become more numerous since the second half of the 20 century, with sovereignty
being threatened qua useful concept in itself. In a multi-level international legal order where States are increasingly
interdependent and where international and supranational organizations are gaining in importance (- Supranational
Law), paradigms of sovereignty are being revisited faster than they have ever been before in the history of the
concept. Some of those issues have been discussed in previous sections, but two of them will be addressed in more
detail here: the relationship between sovereignty and human rights; and the relationship between sovereignty and

democracy.

1. Sovereignty and Human Rights

130 Sovereignty and human rights are often held to be in tension and even in opposition. As argued before, this
approach is misleading given the parallel development of modern sovereignty and international human rights in the
second half of the 20" century.

131 Post-1945, international law was seen by modern democracies as a new way to secure their democratic
development. Given the lack of consensus on minimal democratic requirements and in view of the intricate
relationship between human rights and democracy, entrenching human rights protection from the outside through
minimal international standards became the way to guarantee their new democratic regimes. International
sovereignty objectively limited in this way became, in other words, a direct way to secure domestic sovereignty in a
legitimate fashion. As a result, modern democratic sovereignty now finds its source both in constitutional and
international law. Seen differently, the sovereigns behind international law are peoples within States, and no longer
States only. And those peoples organize and constrain their sovereignty through both the international and domestic
legal orders.

132 Of course, this is not to say that State sovereignty cannot be in tension with human rights. Importantly,
international sovereignty protects a collective entity of individuals—a people—and not individual human beings per
se. True, their fates are connected, in the way democracy and human rights are correlated. But sovereignty, and
sovereign equality in particular, protects democratic autonomy in a State’s external affairs and remains justified for
this separately from international human rights and so-called humanity’s law. Thus, the tensions between
international human rights and State sovereignty are reminiscent of those between popular sovereignty and human
rights in the domestic context. The difference is that one of them is international while the other remains domestic.
This actually explains why those tensions ought to be resolved within the domestic context where democracy and
human rights are in a mutual relationship.

133 In short, State sovereignty cannot be dissociated from the protection of the political equality and human rights
of the individuals constituting that State, and cannot per se be regarded as incompatible with the values it is meant to
help pursue. However, given the value of both individual and collective autonomy in the human rights context and
their potential contradictions, two different consequences follow depending on the kind of international human rights
norms at stake.
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134 First of all, sovereignty could not be invoked to escape the legitimate authority of the human right to have rights
at domestic level. Sovereignty can only protect political autonomy when it exists in a normative sense; it cannot
therefore be opposed to the legitimate authority of the international human right to have rights. In such a case, self-
determination is undermined and sovereignty forfeited.

135 In case of violation of the minimal right to have rights and of minimal sovereignty duties as a result, ordinary
mechanisms of international dispute settlement can be triggered, ranging from political recommendations to full
adverse judgments depending on the sources of the rights violated and the mechanisms available. Those mechanisms
imply some kind of international institutional framework through which other States but mostly individuals can
initiate claims against a sovereign State.

136 It is in this context that the question of humanitarian intervention has been raised. In case of massive human
rights violations, and as a last resort, humanitarian intervention may be on the cards. As it implies the use of force, it
ought to be authorized or ordered by the UN Security Council in the context of Chapter VII UN Charter and under
the usual conditions and constraints. Some authors argue, however, in view of the limited scope of action of the
Security Council and the humanitarian disasters this system may condone, that there may be cases where
humanitarian intervention by a coalition of States may be morally permitted or may even constitute a moral duty.
This triggers well-known controversies pertaining to the moral right or the duty to intervene and to the exact right-
bearer(s) and duty-bearer(s) of that intervention and in particular whether they encompass other States and
populations than that of the victims. A common view is that, when a sovereign State cannot respect its primary duties
to protect human rights on a large scale and hence forfeits its sovereignty in a sense, other States would be justified
in intervening collectively to prevent — genocide for instance or a default duty to intervene might even ensue if the
costs are not disproportionate for the intervening States. What is essential and still difficult for such an approach,
however, is the determination of the threshold at which the minimal right to have rights is violated and sovereignty
forfeited and hence intervention becomes justified or compulsory.

137 Those questions have come to the fore again recently following the emergence of the principle of

— responsibility to protect. That principle was first articulated by a group of experts in 2001 and then codified in a
UN General Assembly Resolution (UNSC Resolution 1674 of 28 April 2006 [UN Doc S/RES/1674]; see also the
2005 World Summit Outcome). It is still unclear whether that principle has binding force and in particular whether it
has binding force as customary international law. The exact scope of its divergence from the current legal regime of
humanitarian intervention also remains to be established. In particular, it is important to clarify whether the
responsibility to protect implies, besides the human rights duties of the sovereign State in question and its own
responsibility to protect as it already exists, actual duties to intervene and more precisely duties on the part of other
States and/or the international community itself and along which modalities of subsidiarity.

138 Secondly, however, with respect to further international human rights, States may not commit to more than their
constituency could and what that right to have rights or self-government authorizes. When the international legal
norms at stake pertain to the basic rules of political legitimacy at the domestic level and to the details of human rights
protection, both international sovereignty and international human rights law have met their intrinsic limitations.
Deciding on what makes us members of a political community and how to protect our equal rights as such is likely to
be the last issue to leave the scope of collective self-government and hence of sovereignty. Hence, for instance, the
application of principles such as the State -~ margin of appreciation or — proportionality in international human
rights adjudication.

139 This two-tiered approach to the relationship between human rights and sovereignty corresponds to a two-pillar
construction of the international legal order that protects democratic autonomy through sovereignty, on the one hand,
and individual autonomy through human rights, on the other. The international legal order protects the political
equality of individuals within the domestic polity through the interdependence and complementarity between equal
State sovereignty and international human rights: by guaranteeing the basic conditions for political equality through
the right to have rights and to self-determination, on the one hand, and through the principle of equal State
sovereignty and political autonomy for the rest, on the other. Human rights and sovereign equality are the two
complementary pillars of a dualist international legal order (Cohen [2010]).
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140 This understanding of the relationship between human rights sovereignty also has the benefit of making clear
that (the limits of) domestic legitimate authority ought not be conflated with (the limits of) national sovereignty in
international law.

2. Sovereignty and Democracy

141 International sovereignty and domestic democracy are sometimes held to be in tension. As in the human rights
context, however, this approach to their relationship is misleading.

142 True, non-democratic States are sovereign and benefit from all rights and duties of a sovereign State. As they
benefit from the principle of sovereign equality, requiring them to be democratic seems to be an invasion of their
sovereignty. This corresponds, however, to the classical view of sovereignty in international law where the political
regime was a matter of internal sovereignty and hence left to domestic law. During the second half of the 20™
century, democratic requirements on States have multiplied in international law, qua human rights duties (eg political
rights, right to self-determination) but also per se. One may mention the international human right to democratic
participation in this respect (- _Democracy, Right to, International Protection). Examples of such minimal
democratic standards are even more common in European law than in the international realm.

143 Post-1945, international law was seen by modern democracies as a new way to secure their democratic
development and to entrench democratic requirements from the outside through minimal international standards.
According to modern sovereignty, the sovereign subjects behind international law are peoples within States, and no
longer States only. And those peoples organize and constrain their sovereignty through both the international and
domestic legal orders. Although this is more controversial, those international democratic standards may not only
constrain existing sovereign States, but may also contribute to the emergence of new sovereign States, through the
right to self-determination in particular.

144 Interestingly, many of those democratic limitations to internal sovereignty are not consent-based and top-down,
but stem bottom-up from customary norms or general principles. This may be explained by the fact that these norms
are the reflection of the minimal common denominator to the practice of all democratic sovereign States constituting
the international community and are produced as a result by accretion through the gradual recognition of those norms
at the domestic level in modern democracies. Once internationalized, those norms may as a result work as legitimate
minimal constraints on the autonomy of those States to contextualize and hence to flesh out those minimal
international standards in their respective jurisdictions, thus contributing in return to the consolidation of those
standards at the international level (see generally Buchanan [2010]).

145 Of course, the democratic legitimacy of those international constraints on democracy may still be questioned. If
international law is allowed to regulate internal matters, including human rights and democracy, its democratic
legitimacy has to be granted. The internationalization of modern democracy should go hand in hand with the
democratization of international law itself. As this is clearly not yet the case, even in a non-statist minimal model of
democracy, the legitimacy of international law is still open to debate. And so is that of its role in the limitation and
constitution of domestic democracy as a result.

146 Importantly, this quest for the democratic legitimacy of international law qua source of democratic sovereignty
does not necessarily amount to an attempt at politicizing the international community qua sovereign polity or even
qua sovereign global state. It may be a consequence but not a necessary one. Other forms of global or international
demoi-cracy can be explored. Part of the answer comes from indirect State democracy as international democratic
and human rights standards develop as minimal common standards, but direct democratic legitimation is also needed
as in a federal polity.

147 True, many obstacles remain before international law-making can be regarded as democratic in the latter sense.
Different sources and different subjects call for differentiated democratic regimes in international law-making.
Moreover, international democracy cannot be developed without an integrated multi-level approach, and multilateral
democratic models ought to include domestic democracy. Relations between levels of law-making and governance
that all correspond to the same sovereign peoples but in different groupings depending on the subject matter
constitute another vexed issue. Subsidiarity is often put forward as a legitimate principle to govern the exercise of
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sovereignty in a multi-level polity and pluralist legal order. Other difficulties pertain to the modalities of
participation and representation on a large scale, and to the relationship between deliberation and voting.

148 Finally, difficult issues remain within democratic theory itself. One of them is political equality and the
interdependence of stakes that is required for political equality to even matter and for democracy to be called for.
While the latter is still contested and so are other elements constitutive of a proper political community in
international relations, the former also needs to be revisited to be applicable to the international context. Indeed, the
entities whose equality is at stake are not only individuals but also States in a two-pillar international structure, and
even IOs. In those conditions, the imperatives of national democracy and sovereign equality can be in tension, thus
creating difficult dilemmas for national authorities. And so can those of international majority rule when in tension
with current sovereign equality and minority States’ protection. Besides the heterogeneity of the equal subjects and
their mutual composition, the equality between democratic and non-democratic States also raises difficult issues.

149 In those conditions, the modern principle of sovereign equality itself needs to be revisited in light of a complex
approach to political equality and the heterogeneity of the subjects thereof. It is no longer the governing principle of
a society of equal but independent States, but that of a community of different albeit interdependent actors.

G. Assessment

150 The concept of sovereignty is a pivotal principle of modern international law. It underlies almost any other
principle and institution of international law. At the same time, it is law-based and hence defined and constructed
through international law. This makes it vary and a very difficult principle to pin down with full determinacy. The
concept’s indeterminacy is made even more intractable by its essentially contestable nature and the need to engage in
a normative discussion over the values it protects whenever sovereignty is invoked and applied.

151 After providing a restatement of sovereignty’s historical development, a presentation of the concept, and its
various conceptions, an analysis of its current legal basis and regime under international law and a discussion of two
of the main contentious issues raised recently in connection with State sovereignty, a concluding assessment of some
of the specific difficulties it raises for international law nowadays and of how it is currently developing may be
useful.

152 There are four main difficulties one may point at that are currently at the centre of discussion: the subjects of
sovereignty; their relationship; their autonomy in relation to the legitimate authority of international law; and the
legitimacy of minimal international human rights and democracy standards.

153 The first vexed issue is the subject of sovereignty. While classical sovereignty was State sovereignty, the subjeci
of modern sovereignty is the people. This has turned the State into one of the vessels of sovereignty, and the most
important one, but it also explains how international organizations may also have been gaining in sovereignty. This
has brought its own set of new questions, particularly regarding the relationship between State sovereignty and the
people and the debate around self-determination. Another difficult issue pertains to the relationship between
sovereign peoples and in particular whether sovereignty rights and duties are erga omnes and how they are to be
ranked and according to which criteria, when domestic sovereignty is said to be forfeited. A further source of
contention lies in the mutual rights and duties of sovereignty that have to do not so much with the equal
independence of States but with their interdependence and the development of an international political community.

154 The next controversial question pertains to the relations between various sovereign entities in a multi-level
polity. The legal aspect of this question is often referred to as legal or constitutional pluralism (— Kadi Case). Here
questions arise with respect to the allocation of competences between levels of governance or legal orders, and
whether subsidiarity is a legitimate tie-breaker. Other related questions pertain to the ultimate loss of State
sovereignty through supranational integration when popular sovereignty is deemed better protected by supranational
institutions.

155 Another vexed issue is related to the legitimacy of international law debate. If under the modern concept of
sovereignty, international law no longer binds only by self-limitation of the sovereign, but on the contrary by
reference to the people whose autonomy is at stake, many doors open regarding the legitimate authority of
international law for other subjects of international law, including individuals and IOs. More work is needed,
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however, to understand how international law may bind some subjects and not others, and, when it binds different
subjects, whether it binds them differently and how their duties relate given their interconnection through
sovereignty. Further exploration of the ways in which international law may be produced in a more democratic
fashion, and under what mechanisms, is also called for.

156 Finally, and this is related, with modern international law and modern sovereignty, the democracy and human
rights nexus was extended to international law as the latter became the guarantor of minimal democracy and human
rights standards in sovereign States. The legitimacy of those standards is usually in reciprocal tension in a domestic
polity. In international law, however, it remains to be fully understood. Difficult questions pertain to the localization
of the co-originality between international standards of human rights and democracy and hence to the relationship
between them when either of them or both have their sources in international law. Further vexed questions relative to
what is the legitimate minimal degree of those international guarantees, the limits of their contextualization, and the
parochialism critique belong to what promises to nourish lively debates in the years to come.
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| CHAPTER 4 |

Sovereignty in International Law

Pawel CZUBIK

ABSTRACT
Sovereignty is a concept enshrined in the theory of international law. As an attribute of indepen-
dent states, it constitutes the basis for their autonomous activities in the international legal space.
Virtually the entire contemporary primary conceptual apparatus of jus gentium has been developed
around this notion. The principle of the sovereignty of all states results in their mutual sovereign
equality. Sovereignty of states is protected by the prohibition against intervening in their internal
affairs and the prohibition on the use of force in international law. The state exercises its sovereign
rights over the population in a given territory. Sovereignty is associated with the right to freely shape
relations within the state, and it means legal independence from external factors. Freedom of action
by sovereign states means, first of all, the freedom to conclude international agreements between
states and to assume obligations. Such actions do notinfringe on states’ sovereignty; rather, they are
an expression of it whereby the state exercises its legal capacity. This is because only coerced actions
undertaken against the will of a given entity could be perceived as an attack on a state’s sovereignty.
Of course, the sovereignty of a state can be eliminated by its own free will—this entity may join (unite
with) another state entity, thus losing its sovereignty. However, it is not possible to confer sovereignty
on another entity as a result of activities consisting in the transfer of only a limited scope of state
powers. Even the transfer of a part of territory under the administration of another state does not
deprive the transferor of sovereignty over the territory, to which it is entitled under international
law. States may also delegate their competences to other subjects of international law—other states
(most often this is the case of microstates, which are unable to perform all standard functions of the
state, especially in the field of external relations, economic management, or the administration of
justice) or international organizations. Such a delegation of competences does not imply a revocation
of sovereignty. It occurs by way of an international agreement between entities transferring compe-
tences, or an agreement between the founding states of an international organization. At any time,
the member states can withdraw the delegated competences or dissolve the organization. Even if the
scope of the delegated competences is considerable and the organization begins to play an important
role by assuming a supranational position in the area of the adopted internal law, it does not become
a sovereign entity. Theories that suggest otherwise are essentially based on confusing the concept of
sovereignty with the concept of competence.
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state in international law, sovereign equality, territory, competences, transfer of state powers, inter-
national organization
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1. Introduction

Sovereignty is a concept of fundamental importance to the theory of international
law. The essence of this legal order as a normative whole is based on it,! for there is no
doubt that only by accepting the principle of state sovereignty can the fiction of the
equality of states in the light of international law (par in parem non habet imperium) be
maintained. Equality of states, on the other hand, constitutes the basis both for a uni-
versally recognizable plane of horizontally binding sources of law and for the space of
international peace and security, which affects states’ actions in other areas of social
life. Of course, the situation of the sovereign equality of states is a legal construct that
is based on a stable theoretical assumption. In reality, contemporary international
law is based on the presumption that all states that declare such a state of affairs are
sovereignly equal, irrespective of actual political inequalities between them.

Although in contemporary political science the concept of sovereignty is some-
times used to include other actors in international relations (not only those whose
subjectivity is established in the light of international law), and as a philosophical
concept it may even be extended to individuals,? in classical international law it is
exclusively an attribute (feature) of states. The state is the basic and central concept
in, and subject of, international law.> On the other hand, this change in the perception
of sovereignty as an attribute of exclusively the state has led to attempts to limit this
very sovereignty. Hence the theoretical concepts (e.g., of divided or shared sover-
eignty) that actually contradict the essence of the nation-state; instead, they provide a
natural basis for the theory of global government. It seems that in view of linguistic,
cultural, and political diversity, the replacement of sovereign political communities
such as states with a global hierarchy is an utter fiction at present. Developing such a
world order could only happen with the abandonment of not only state sovereignty,
but also of democracy as the basis of their functioning.*

State sovereignty is a particularly crucial issue for the countries of Central and
Eastern Europe. In this region, the perception of sovereignty, as well as the early
recognition of threats to independence, is much more pertinent than in other regions
of the Old Continent. This is due to the fact that these countries, due to their excep-
tionally unfavorable geographic location, have historically been particularly exposed
to the actual violation of their independent existence. Although historical experience

1 The very notion of sovereignty is only a legal concept that defines a certain state of affairs.
From the cognitive perspective, it refers to the factual sphere, not a legal one. It is not a norm
within the meaning of legal science. Cf. Kranz, 2015, p. 50.

2 Tarasiewicz, 2015, pp. 11-13; also Tarasiewicz, 2012, p. 35. Cf. Perez, 1996, pp. 463-490.

3 Cf. Kaplan and Katzenbach, 1964, p. 81.

4 Cf. Schwab and Malleret, 2020, p. 45. The abandonment of democracy would have to occur
at least in the initial phase of shaping a New World Order before democracy could possibly be
applied at a centralised global level. Otherwise, the implementation of the new order may be
impossible, because it should be assumed that in some local democratic entities their national
interest will gain an advantage over the global interest.
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in this regard can be traced back to the Middle Ages, it was manifested most clearly
in the 20™ century, when significant threats were posed by totalitarianisms rooted
in left-wing ideologies (national socialism and communism), adopted by countries
with a tradition of political domination in the region. Central and Eastern Euro-
pean states, victims of these totalitarianisms, are well aware of the fact that basing
power—whether exercised by a state or indirectly derived from the will of sovereign
states—on an ideology that is devoid of values, or founded on artificial values, must
inevitably end up in failure. Hence, bearing in mind the socialist experiments of the
past and the present collapse of values (the emptiness of the new values) on which
the new European order is to be based, they approach the idea of federalization of the
European Union with extreme caution.

It is worth devoting some attention to these issues by pointing to the fundamental
role of state sovereignty in international law. Undoubtedly, of key importance for the
determination of the scope of state sovereignty will be the resolution of “borderline”
problems—e.g., to what extent the transfer of competences (understood as the ability
to exercise power in a given area) by a state to another entity can be perceived as a
loss of sovereignty by the former, or to what extent it is tantamount to relinquishing
sovereignty.

2. The concept of sovereignty throughout history

In the case of ancient Greek cities, there were some grounds for basing relations on
the equality of entities, but in the period of the Roman Empire, and then in medieval
Europe, the parties to the then relations were not perceived as sovereign. The hierar-
chy of relations was not intended to lead to equality, and the so-called sovereign rights
were applied to dynasties and monarchs.® The then perception of property rights over
land (dominium) and state power (imperium) were identical. Landlords at different
levels of the feudal ladder were active in the field of jus gentium relations.® The rights
of the Christian community (Universitas Christiana), i.e., a global community of faith
and an emanation of the Kingdom of God on Earth, were perceived as universally
sovereign.” Importantly, however, this concept was approached slightly differently
in medieval Central Europe—a significant role in the formation of Polish or Czech
statehood was played by the interests of the national community and external territo-
rial threats from the German State (Holy Roman Empire).® The Reformation and the

5 The very word “sovereignty” is derived from the Vulgar Latin word “supremitas,” which means
hierarchical superiority (suprema potestas). Cf. Maftei, 2015, p. 56.

6 Von Liszt, 1907, p. 39.

7 This thinking was manifested in the titles of rulers—once an emanation of sovereignty under-
stood in a religious way: Defensor Fidei (King of England), Rex Apostolicus (King of Hungary),
Rex Fidelissimus (King of Portugal), Rex Catholicus (King of Spain), Rex Christianissimus (King of
France).

8 Szczaniecki, 1872, p. 34.
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ensuing religious split forced a change in the perception of European reality, which
became dominated by political realism detached from the existing Catholic dogmas.

The concept of sovereignty in the science of law was defined and disseminated by
Jean Bodin,’ a theoretician of absolute monarchy.!® According to Bodin, sovereignty
was la puissance absolue et perpetuelle, referring to the ruler’s actions in both the inter-
nal and external fora. These aspects of sovereignty were later described by Vattel as
self-governance and independence, respectively.!

A theoretical basis for the modern perception of sovereignty dates back to the
Peace of Westphalia (although the significance of Miinster and Osnabriick Agree-
ments is considerably overestimated in this context). The essence of sovereignty in the
era after the Peace of Westphalia (1648) was based on territoriality and the exclusion
of external actors from domestic power structures.'? Sovereignty was secured by the
principle of non-intervention in the internal affairs of the state. Although perceived
as an absolute idea, sovereignty did not admit the possibility of interfering with the
rights of other independent entities. However, absolute independence from the influ-
ence of external state entities was not tantamount to absolute independence from the
principles of morality and the rules of international law.1

In this way, a general change in the understanding of the concept occurred in the
period from the Peace of Westphalia to the turn of the 20t century—a transition from
the sovereignty of the monarch to the sovereignty of nations (and states as a way of
organizing nations) coupled with a fundamental relativization of the concept of abso-
lute sovereignty. The state started to be commonly perceived as an entity that had the
legal and factual ability to prevent any other state from restricting its power over its
territory and population. At the same time, by acting with other entities of the same
type, the state may contractually change the scope of its rights and obligations.

Even at the end of the 19t century, the concept of absolute sovereignty still seemed
to fundamentally interfere with the principle of equality of sovereign states. States
striving for primacy over others could resort to any actions necessary to strengthen
their position, including war as a last resort. The theory of absolute sovereignty
attracted considerable interest in the philosophy of classical German idealism. In
the interwar period, however, it was significantly relativized, largely because of the
views of Hans Kelsen.?®

Georg Jellinek, a German theorist of state law, defined sovereignty as an attribute
of state power, connected with the right to self-determination and to incur (external)

9 Bodin, 1577. Thomas Hobbes’ views also assumed the transfer of full power to the sovereign as
aresult of a social contract (cf. Hobbes, 1668).

10 Cf. Poto¢ny and Ondfej, 2006, p. 14.

11 De Vattel, 1758.

12 Dinicu, 2018, p. 182.

13 Verdross, 1964, p. 7.

14 See Hegel’s concept of war as a form of striving for the highest state of sovereignty. Cf. Hegel,
1979, pp. 497-503.

15 Cf. Kelsen, 1920. See also footnote 59. Hans Kelsen also developed the theory of transferring
sovereignty to international organisations in order to create global law—see Section 7.
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self-obligations.'® Sovereignty provides the state with the possibility of determining
its own powers—the competence to create its own competences (cf. the German
term Kompetenz-Kompetenz,'” which in the English doctrine is also referred to as
auto-determination). At the same time, the indivisibility of sovereignty as such was
emphasized.’

Relative understanding of state sovereignty would sometimes carry the risk of
grading the level of sovereignty depending on the scope of international obligations
binding the state. This line of reasoning implies an inversely proportional relationship
between binding international law and sovereignty. In its most radical version, rela-
tive sovereignty assumes the primacy of international law over sovereignty—accord-
ing to this view, the former determines the level of sovereignty enjoyed by a state.
However, such reasoning is burdened with the flaw of understanding sovereignty as
a simple sum of state competences. Meanwhile, sovereignty also entails the right to
freely delegate one’s own competences. The delegation of competences by a state for
the purpose of their implementation at the international level (i.e., by creating norms
of international law) does not decrease sovereignty, which is indivisible.

In international jurisprudence, the modern classical perception of sovereignty
was influenced by the 1927 judgment of the Permanent Court of International Justice
in the Case of the S.S. Lotus.” It determined the fundamental limits of state sover-
eignty as restrained by the sovereign rights of other states.

The classic concept of sovereignty, as legitimized by international law, is currently
predominant in the doctrine of jus gentium. It constitutes the basis for the activity of
states in the area of creating binding international law. This concept can also be used to
explain the mechanisms of transferring competences between sovereign states (which
will be described later in this text), including those relating to territorial authority, as
well as the establishment of international organizations with extensive powers. It is
worth noting that already in the Wimbledon case,” the Permanent Court of Interna-
tional Justice stated that any restriction affecting the activity of the state as a result of
voluntarily concluded international agreement cannot be perceived as a restriction of
sovereignty. The right to freely conclude international agreements (jus tractatuum) is
the essence of the sovereign rights of the state. Thus, international law regulations that
reduce the competences of the state cannot be perceived as a restriction of sovereignty.

16 Jellinek, 1905, pp. 461 etc.

17 Ttought to be emphasized that the Kompetenz-Kompetenz principle should not be equated with
sovereignty—it basically refers to the possibility of a court (e.g., an arbitral tribunal) to deter-
mine its own jurisdiction in a case (competence to determine its own competence) and, as such,
itis essentially developed in the jurisprudence of the Federal Constitutional Court. It was in this
context that it was used by that court in relation to the mechanisms of European integration.
That court stated that no competence-competence was established for the benefit of the EU—cf.
2 ByR 2134, 2159/92, BVerfGE 89, p. 155.

18 Cf. Makowski, 1918, p. 136.

19 S.S. “Lotus” (France v Turkey), Judgment No. 9, September 7, 1927, PCI]J Series A No 10.

20 S.S. “Wimbledon” (Britain et al. v. Germany), Judgment No. 9, August 17, 1923, PCIJ Series
A No 01.
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Of course, the scope of matters governed by international law is undoubtedly
large at present; it is necessary to accept erga omnes obligations, universal norms of
an absolutely binding nature (jus cogens) are in force, the interests of the international
community as a whole need protection, and the rights of the individual have signifi-
cantly expanded. All this results in a significantly greater number of matters that are
transferred from the exclusive competence of the state to an area covered by its inter-
national legal obligations.?! In particular, they are moved to a sphere governed by
secondary entities of international law, such as international organizations. Although
this does not directly affect the scope of state sovereignty, the scale of this regulation
certainly contributes to the creation of theories aimed at the remodelling of contem-
porary international law, including with regard to the creation of new holders of the
concept of sovereignty® (such concepts will be discussed in Section 7).

3. Contemporary definition of state sovereignty in international law

State sovereignty denotes a lack of dependence on the power of other entities. This
position is recognizable from the external as well as internal perspective of the state.
From the constitutional and legal viewpoint, the concept of sovereignty is often
replaced by the essentially identical concept of independence, although the latter is
associated with politics rather than with law (assuming that it is possible to attribute
a given concept to a specific field of science).? Sovereignty is generally described in
terms of behavior characterized by independence.* According to the classical formula,
sovereignty is associated with the state’s exclusive power over its own territory and
its own citizens, including the internal freedom of shaping economic relations. It
also refers to the external activity of the state—entering into alliances, establishing
diplomatic relations, creating external economic ties, etc. Hence, the internal and

21 Cf. Roth, 2004, p. 1028.

22 Cf.Ferreira-Snyman, 2007, p. 395.

23 It could be exemplified by the Constitution of the Republic of Poland of 1997 (Journal of
Laws 1997, no. 78, item 483), although with the reservation that it is a very unsuccessful creation
in terms of its construction (which in practice makes it possible to draw mutually conflicting
interpretations), hastily adopted as a result of a compromise between competing political par-
ties. Undoubtedly, the Republic of Poland needs a new constitution, following the example of
Hungary, and not one based on transitional post-communist solutions. In the Polish Constitu-
tion, the notions of sovereignty and independence are used interchangeably. Thus, the Preamble
to the Constitution mentions the “possibility of a sovereign and democratic determination of
[Poland’s] fate.” Article 5 of the Constitution of the Republic of Poland states, “The Republic
of Poland shall safeguard the independence and integrity of its territory (...).” Referring to the
competences of the President, Article 126(2) of the Constitution states that: “The President of the
Republic shall ensure observance of the Constitution, safeguard the sovereignty and security of
the State as well as the inviolability and integrity of its territory.” The very oath of the President,
quoted in Article 130, again uses the term “independence.”

24 See the concept of internal (people’s) sovereignty—Rousseau, 1762.

| 100 |



SOVEREIGNTY IN INTERNATIONAL LAW

external sovereignty of the state is clearly distinguished in the doctrine.” The former
is defined in the old Polish legal doctrine as catowtadnosc (the competence to regulate
all domestic affairs), the latter as samowtadnos¢ (legal independence from external
factors).? In the external scope, the limits of state sovereignty are determined by
other states’ lawful interests and the scope of international legal obligations.?

The assumption of sovereignty entails derivative normative constructs, which
are provided for in international law. Their character may be positive—they are legal
institutions that directly support state sovereignty (e.g., the principle of sovereign
equality, mentioned at the beginning, or the right to self-determination)—or they
may create prohibitions against behaviors of entities of international law that violate
sovereignty (e.g., prohibitions on intervening in the internal affairs of states, prohibi-
tions on the use of force in international law).

The sovereign equality of states is presented in the United Nations Charter as a
fundamental principle of the legal order (Article 2(1) of the Charter?). It also means that
sovereignty implies the equality of sovereign subjects of international law.?* The prin-
ciple of sovereign equality is precisely defined in the UN General Assembly Resolution
2625 (25) of 24 October 1970 (The Declaration on Principles of International Law con-
cerning Friendly Relations and Co-operation among States).*® It ought to be mentioned
that the concept of sovereign equality has also influenced treaty law and customary
legal rules connected with diplomatic and consular relations (as well as protocol rules,
which are not legal ones). Sovereign equality means legal equality. It is not synonymous
with the political equality of entities, which may sometimes result in special rights con-
nected with their international status (this is the status of the Great Powers, currently
recognized by the law of the United Nations, and previously known at least since the
European Concert of Nations).® Thus, equality before the law can be understood as
equal subjectivity and legal capacity.® In particular (but not exclusively), this equality

25 In older publications of the Polish doctrine, external sovereignty is directly identified with
the subjectivity of the state. Cf. Ehrlich, 1948, p. 104.

26 Cf. Bierzanek and Symonides, 1992, p. 115.

27 Gelberg, 1977, p. 102.

28 Quote: “The Organization is based on the principle of the sovereign equality of all its
Members.”

29 Cf. Géralezyk, 1989, p. 129.

30 Resolution (General Assembly) No. 2626 (XXV) Declaration on Principles of International
Law concerning Friendly Relations and Co-operation among States in accordance with the
Charter of the United Nations: “(...) The principle of sovereign equality of States. All States enjoy
sovereign equality. They have equal rights and duties and are equal members of the interna-
tional community, notwithstanding differences of an economic, social, political or other nature.
In particular, sovereign equality includes the following elements: (a) States are juridically equal;
(b) Each State enjoys the rights inherent in full sovereignty; (c) Each State has the duty to respect
the personality of other States; (d) The territorial integrity and political independence of the
State are inviolable; (e) Each State has the right freely to choose and develop its political, social,
economic and cultural systems; (f) Each State has the duty to comply fully and in good faith with
its international obligations and to live in peace with other States (...).”

31 Oppenheim, 1912, p. 170.

32 Shaw, 2000, p. 136.
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concerns law-making. Generally, the equality of subjects has a formal character, which
does not affect the exercise of the law, as it depends on factual factors (e.g., access to the
sea).® Equality is usually associated with the “one state, one vote” principle of voting (in
international organizations, at international conferences); however, states are free to
change this mechanism. In practice, it happens in negotiations when the disproportion
of votes is objectively justified (e.g., due to economic power or demographic potential).

The competence to regulate one’s own internal relations is also enshrined in the
United Nations Charter—Article 2(7) indicates that “Nothing contained in the present
Charter shall authorize the United Nations to intervene in matters which are essen-
tially within the domestic jurisdiction of any state (...).”

An issue worth mentioning here is state recognition. Under international law, sov-
ereignty can only be assigned to a state. Therefore, it needs to be established whether
a given territorial entity is a state. Unrecognized states or states with limited recogni-
tion (i.e., those that are recognized by individual states or a group of states) pose a
significant problem in this respect. Regardless of whether we adopt a constitutive
or a declarative theory of state recognition (which is more in line with practice), the
decision whether an entity meets the criteria for recognition as a state (has a separate
territory, permanent population, and effective government) is the prerogative of the
recognizing state.>* As a result, there are situations when a given state is not equally
recognized by countries of even one region. This is currently the case of Kosovo,
whose declaration of independence on February 17, 2008, meant a violation of Ser-
bia’s territorial integrity. Kosovo is not recognized by some EU countries, including
some Central European countries (Romania, Slovakia). In this way, state recognition
makes the problem of sovereignty a multifaceted question, as the same entity may be
perceived as sovereign by one state and as an illegal territorial entity by another.

4. Partial sovereignty? Loss of sovereignty by the state

It ought to be be noted that the concept of part-sovereign states used in the history of
international law contained a commonly recognized inaccuracy. These entities were
characterized by a lack of independence in external relations. Partial sovereignty of a
protectorate, for example, actually denoted a lack of sovereignty,* and the establish-

33 Cf. Combacau and Sur, 1997, p. 229. The fact that states do not have the same factual or legal
capacity does not testify to the limited sovereignty of those that are less powerful. Sovereignty is
not quantitative; it is not the sum of powers.

34 Richter, 2019, p. 20.

35 Such entities were created in the previous centuries by the British Crown by granting
extensive autonomy to some overseas areas (e.g., South Africa). Cf. Lawrence, 1911, p. 120. The
protectorate was used by Great Britain for the Ionian Islands (1815-1864; previously in 1800-1807
it was a joint British-Russian protectorate); protectorates were also used by France (e.g., in
Tunisia, Morocco). Cf. Brierly, 1955, p. 128. There were also dependent areas in other regions
of the world at the turn of the 20" century. Essentially similar constructions are used for some
overseas territories today (e.g., Puerto Rico).
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ment of a protectorate over a hitherto independent state would result in its loss of
sovereignty.*® Any autonomy of a dependent area (even if it reflects its former sover-
eignty) results from the consent of the sovereign state.*” The relationship between the
protector and the protected state is termed suzerainty.

In Poland’s history, the Free City of Cracow was a protectorate in 1815-1846 (the
protectors were the partitioning powers (Russia, Austria, and Prussia), then the city was
annexed by Austria). In the interwar period, the Free City of Gdansk (Danzig) posed a
special formal problem—it was under the “protection” of the League of Nations, which,
however, could not be called the protector of Gdansk. The League of Nations, as an
international organization,® was not sovereign, so it could not function as a suzerain for
Gdansk—only a state could play such a role. Since the essence of a protectorate relation-
ship is to take over the foreign affairs of the protected entity (regardless of its will), it was
Poland, responsible for the foreign affairs of the Free City of Gdansk, that was considered
its protector.* Importantly, the position of a dependent “state” or protectorate results
from a special legal status imposed on a given entity, not its free will. The matters of this
territorial entity are subject to the authority of the protector—a sovereign state, because
the protected entity lacks sovereignty. Such a situation should be clearly distinguished
from the conferral of an analogous scope of competences (including, for example, in
the field of foreign, economic, or judiciary affairs) by one sovereign state on another.
This situation has no impact on the sovereignty of the parties to such a relationship,
but results from an international agreement. Therefore, situations that are seemingly
identical in terms of effects may actually be completely different in legal terms.

The false concept of limited (partial) sovereignty of a dependent entity is in direct
conflict with the principle of the indivisibility of sovereignty, on which international law
rests. Hence the so-called dependent state is not a state as defined by international law,
but part of another sovereign state’s territory, irrespective of how much autonomy the
former enjoys, even including the power to shape its external policy to some extent.

The threat of losing sovereignty does not seem to be particularly real nowadays.
This is due to the existing de jure legal mechanisms supporting the maintenance
of sovereignty by states. In view of the unlawfulness of war of aggression,* even

36 Glahn, 1965, p. 75.

37 Itis incorrect to regard such phenomena as a sharing of sovereignty. Cf. Krasner, 2004, p.
1095. The author cites the alleged sovereign rights of Hong Kong after 1997 to support this thesis
(including the right to participate in certain international organisations and to retain the final
jurisdiction of British courts in certain cases) without noticing that this is due to China’s consent
to maintain such autonomy in the Special Administrative Region.

38 Anorganisation is a secondary entity (because it was created by the will of primary entities),
with limited competences (compared to primary entities), and most importantly a dependent
entity (because it can be liquidated at the will of member states—which happened in the case of
the aforementioned League of Nations).

39 Cf. Cybichowski, 1928, p. 109.

40 Dejuresince the adoption of the Paris Pact of 1928 (General Treaty for Renunciation of War as
an Instrument of National Policy signed in Paris on August 27, 1928 [the so-called Kellogg-Briand
Pact], League of Nations Treaty Series 1929, vol. 94, no. 2137).
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a complete annexation of a territory is not de jure regarded as a loss of statehood.
Therefore, the loss of territory and real power over a population does not simply lead
to a loss of sovereignty. The history of Central Europe knows examples of govern-
ments functioning in exile (e.g., the Polish or the Czechoslovak government during
World War II), which emanated the sovereignty of states under illegal occupation.
Regardless of this, any threat of territorial annexation (whether explicit, as was the
case in Crimea in 2014, or de facto, through unrecognized external subjects, as in the
Donbas region) raises fundamental questions about the loss of sovereignty over the
territory. The loss of the actual possibility of exercising sovereign rights over a terri-
tory undoubtedly undermines the sovereign functioning of the state. The passage of
time is also an important factor, as it may lead to the recognition of an illegal situation
as legal by an increasing number of countries. Therefore, although an annexation
resulting in the loss of control over a territory and population does not entail the loss
of sovereignty by the state whose territory has been annexed, it certainly threatens its
further sovereign existence.

States are free to relinquish their sovereignty. This happens by transferring the
sovereignty of one state to another (newly created or already existing) as a result of
unification. History knows many examples of federal states whose constituent parts
used to be sovereign entities; as a result of unification, their sovereignty expired—it
was conferred on the united state.”

5. Threats to economic sovereignty

Liberalized or free trade is not perceived nowadays as a threat to sovereignty. Dif-
ferent opinions in this regard were formulated as recently as in the interwar period.
In 1931, the Permanent Court of International Justice recognized the customs union
between Germany and Austria as undermining the latter’s independence.* Following
the Second World War, however, the increasing number of free trade agreements and

41 A separate issue, exceeding the scope of these considerations, is the right to secede from
a federal state. In such a case, however, sovereignty should be seen as newly created at the
moment of secession. Discussing the right to secession as a sovereign right of a constituent part
seems to be incorrect from an international legal perspective, given that the constituent part is
not sovereign until secession. However, it may be perceived differently from the perspective of
the federation’s internal constitutional law.

42 Customs Regime between Germany and Austria Question, Advisory Opinion—5% Sept 1931
PCIJ Series A / B. no 41. Despite the fact that Austria retained full freedom to withdraw from the
treaty on the customs union, the court considered Austria’s independence to be threatened by
the economic influence of another state. Even then, however, this ruling faced formal criticism
(although the content of the PCIJ opinion resulted from the specific legal rules concerning Aus-
tria contained in the Treaty of Saint-Germain-en-Laye; drawing conclusions of a general nature
affecting the sovereignty of any entity, was too far-reaching). This criticism also reached Poland,
acountry that at the time was rather opposed to the customs integration of Austria and Germany
(in any case the idea was abandoned by these countries before the court’s ruling was issued). Cf.
Dembiniski, 1933, pp. 148-149.
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the conclusion of the General Agreement on Tariffs and Trade (GATT)* changed the
perception of economic threats to state sovereignty. Nowadays, the benefits of inter-
national trade to countries are generally not connected with the collection of customs
duties. In view of the widespread interdependence of states in terms of resources and
energy, economic ties are rarely perceived as a threat to sovereignty. However, much
still depends on the nature of these relationships. On the one hand, the notion of
sovereignty in the economy is often overlooked or presented as a problem of the past.
This is especially important in view of the fact that corporations often have budgets
that are many times greater than that of a not very rich country, which allows them
to influence the political decisions of states. On the other hand, capital does have
a nationality, which is well understood especially by the most powerful and largest
countries in the world. The history of trade in raw materials shows that resources
such as crude oil and natural gas can be an effective economic weapon when used, for
example, by Russia against Central and Eastern Europe or as a source of financing for
the expansion of Saudi Arabia’s Wahhabi ideology, which destabilizes the social and
politic situation in the Islamic world. Therefore, is it actually true to say that there has
been a paradigm shift in this regard?

Undoubtedly, this is a thorny issue for the countries of Central and Eastern
Europe. It seems that handing over commercial and economic matters to interna-
tional organizations and foreign corporations may be perceived, perhaps not unrea-
sonably, as a threat to sovereignty—not in legal terms, but as understood through the
prism of politics. This is particularly evident with regard to raw materials. Countries
such as Poland have experienced being blackmailed by Russia in connection with the
supply of oil or gas. Maintaining independence in this respect requires costly projects
connected with the diversification of suppliers of these raw materials (which has
actually happened in the case of Poland, following the launch of a gas terminal and
the construction of a gas pipeline from Norway). Dependence on one unpredictable
supplier certainly poses a threat to the stability of economic development. In such
circumstances, implementing economic policies is undoubtedly a challenge for the
state authorities.

A fundamental question arises at this point: Does the economy as such have a
directimpact on sovereignty? The state is free to make any economic decisions. A deci-
sion with unfavorable consequences may be forced by a monopolist supplier of raw
materials. For example, blackmail connected with the supply of a raw material that
is essential for the economy and that cannot be replaced or obtained from another
source deprives the purchasing state of real freedom of action. Even if the blackmail
constitutes a breach of an international treaty, the blackmailed state cannot usually
take any retaliatory measures, which require proportionality. Since the direction of
trade with the supplier of the raw material is typically one-way, there is no real pos-
sibility of applying retaliatory sanctions.

43 General Agreement on Tariffs and Trade, signed at Geneva on October 30, 1947 (United
Nations Treaty Series 1950, vol. 55-I, no. 814).
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Activities characterized by economic blackmail (“soft” coercion) cannot be
considered coercive (i.e., carrying the consequences of Article 52 of the Vienna
Convention on the Law of Treaties* in the event of having concluded an agreement).
Nevertheless, this is undoubtedly a form of exerting influence on a state, which may
deprive it of real, if not theoretical, freedom of action. While in theory it may be dif-
ficult to demonstrate the violation of sovereignty (as defined by law) as a result of a de
facto forced dependence (often on very unfavorable financial terms) on a supplier of a
raw material needed by the economy, in practice states recognize such situations and,
if possible, try to prevent them. The fact that economic problems are identified with
sovereignty also proves that this notion may be understood in political terms, which
is subject to mythologization due to its unspecified character and inconsistency with
the legal definition. The science of law must distinguish between non-legal pressures
resulting from the clash of states’ interests from violations of sovereignty due to the
breaching of fundamental norms of international law (prohibition of the use of force,
threat of use of force, intervention in internal affairs).*

6. Limitation of sovereignty, transfer of competences, or transfer of
sovereignty?

The alleged limitation of sovereignty is often identified with phenomena that do not
entail any real restrictions in this regard, and result from the use of solutions derived
from private law, with origins in Roman law, in relations between states. Based on
relevant agreements, states may apply solutions that delegate the temporary exercise
of rights identified with sovereignty over a territory to another entity. However, this
does not imply a loss of sovereignty over the territory or a restriction of the transfer-
or’s sovereignty. In this case, the distinction between sovereignty over a territory and
territorial rights exercised as a result of a contractual title between states resembles
the relationships of ownership and possession in civil (private) law. Sovereignty is the
full title to rule a territory as understood by public international law, but a sovereign
entity may relinquish some of its symptoms in favor of another entity. However, this
is a transfer of competences, not sovereignty. The notion of the transfer of sovereignty
itself is alien to classic international law (at most, one can consider here the unifica-
tion of sovereign entities, as mentioned toward the end of Section 4). International law
is unambiguous in this respect, even with regard to supranational organizations (as
discussed later in this section).

In this way, various types of territorial lease mechanisms can be developed
(concerning military bases, for example) that resemble the transfer of possession of
things in civil law or servitude (in the case of the right to a passage through a territory,

44 Vienna Convention on the Law of Treaties done at Vienna, adopted on May 23, 1969 (United
Nations Treaty Series 1980, vol. 1155, no. 18232).
45 Cf. Kranz, 2015, p. 111.
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for example). The latter is perceived particularly negatively in Central Europe—the
demand for a right to a corridor from Germany to East Prussia through Polish Gdansk
Pomerania was aggressively asserted by the Third Reich in 1939.% Currently, one of
the most protected and vulnerable territories within NATO countries is the Polish
Suwalki Gap between the Kaliningrad Region and Belarus, which at the same time
connects Poland and Lithuania.

In the history of Central Europe, a particularly telling case connected with
authority exercised over a territory by an entity other than the sovereign concerned
Bosnia and Herzegovina. Under the provisions of the Treaty of Berlin, in 1878-1908 it
was formally a part of Turkey, but its governance rested with Austria-Hungary (which
formally incorporated the province in 1908). Many such cases from other geographic
areas are known to international law.” Acceptance of such solutions might have
resulted from the fact that in spite of being based on titles other than the basic one (in
domestic law, such a title is ownership of property, in international law sovereignty),
they resembled the fiefdoms known to the law of medieval Europe. In practice, titles
that introduce a limited administrative power of one state over a part of another state’s
territory also apply to much smaller functional territories, such as ports, port quays,
or military bases. Depending on the content of the agreement between states, the
exercise of limited territorial authority may entail the establishment of exclusive or
partial jurisdiction of the state exercising administrative control over the territory.

Itis also significant that in the event of an interstate dispute over their sovereignty
over a given territory, the argument may be temporarily suspended by establishing a
joint territorial sovereignty (condominium) without prejudging the affiliation of the
disputed area.*

Delegation of competences by some states, including in particular so-called
microstates or ministates, is a natural tendency. Due to objective factors (their
demographic or economic situation), they are unable to undertake costly diplomatic
activities or use permanent diplomatic and consular services to an extent that would
allow them to maintain real relations with most countries of the world. Hence, cases
of conferring competences on other entities are not uncommon. Similarly to the
abovementioned assumption of administrative power over a territory, this happens

46 Eukomski, 2000.

47 Examples of the administration of the Panama Canal by the USA until 1999, or the lease of
Hong Kong by Great Britain from China until 1997, are commonly cited in the doctrine. The
Guantanamo base, for example, has a similar status—under the 1903 treaty, the USA exercises
jurisdiction over territory whose formal sovereign is Cuba.

48 Historical examples of such condominiums include the New Hebrides (joint British and
French management—since 1980, it has been the independent state of Vanuatu); until 1955, Sudan
was also governed by the British-Egyptian condominium. Cf. Czapliiski and Wyrozumska, 2006,
p. 138. The notion of condominium can also be applied to sea areas. Thus, three coastal states
have been recognized as exercising joint sovereign powers over Fonseca Bay. Cf. Judgment of
the Central American Court of Justice of 9 March 1917 (American Journal of International Law,
1917, p. 702). Also see: ICJ Judgment of 11 September 1992 Case Concerning the Land, Island and
Maritime Frontier Dispute (El Salvador / Honduras: Nicaragua intervening (General List no. 75).
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by way of an international agreement between the conferrer of competences and the
state that is going to exercise them. Of course, this is only a conferral of competences,
not of sovereignty. The conferrer has the right to revoke the transfer of powers, in
whole or in part, at any time in order to exercise them by itself or transfer them
to another entity, which may be another sovereign primary entity (state) or a non-
sovereign secondary entity (international organization). Cases of such revocation of
competences are not uncommon in international law. A good example is the situation
of Liechtenstein, an independent state since 1866. Until 1918, its international affairs
were managed by the Habsburg monarchy; after the collapse of Austria-Hungary, on
January 1, 1924, a significant part of these powers was conferred on Switzerland.®
In the 1990s, Liechtenstein introduced changes to the agreement with Switzerland,
which modified the scope of the conferred economic and customs competences. In
1991 Liechtenstein decided to participate in the European Free Trade Association. In
1994 it decided to be the member state of the European Economic Area, to which Swit-
zerland never acceded. The amended agreement returned some of the competences
to the sovereign (Liechtenstein), which in turn delegated them for implementation
under EFTA, and then EEA. These competences therefore became the competences
of international organizations of which Liechtenstein is a member.>

The transfer of competences to an international organization is the most common
situation today. States conclude an international agreement with each other, in which
they simultaneously create a new entity—an international organization (secondary,
with limited competences, dependent—because it can be liquidated at the will of the
signatories). The founding states provide the organization with the necessary com-
petences, derived from the states’ own competences (as well as from competences
conferred by other member states in the future). Although a conferral of a range of
competences occurs in the case of accession to any international organization (e.g.,
with regard to its independent decisions concerning personnel or budget), it is par-
ticularly noticeable in the case of the so-called supranational organizations. They are
usually tasked with achieving economic or even political integration of the member
states within the scope of the powers conferred upon them. Such secondary entities
have self-reliance that is essential for their purposes (they act on their own behalf
and in the interest of the organization as a whole above all). They issue binding legal
acts of secondary law, on the basis of which a separate legal order is built (which may
even be an order that is dissociated from its international legal sources as a sui generis
order). In addition, the assessment of compliance with this secondary law by member
states is subject to a judicial authority established within the organization. Due to
these factors, their exceptional character is noted. The impression that organizations
manage the affairs of their member states contributes to the propagation of theories
about their alleged sovereignty.

49 Vertrag zwischen der Schweiz und Liechtenstein iiber den Anschluss des Fiirstentums Liech-
tenstein an das schweizerische Zollgebiet, Abgeschlossen am 29. Marz 1923, BB1 1923 II 374.
50 Hummer and Prager, 1997, pp. 377-410.
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Regardless of the nature of an international organization, it is a secondary subject
of international law. It can be dissolved by the member states, which can eliminate
the legal order created by this organization. States can also withdraw from this orga-
nization individually. Since its legal existence fully depends on the will of other legal
entities, it is a fundamental mistake to speak of its sovereignty in any respect. In the
light of contemporary international law, a sovereign entity cannot be liquidated at the
will of other entities. The ultimate impossibility of management of its own existence
certainly makes such an entity as a supranational organization non-sovereign.

While transferring competences, only the sovereign entity (state) is active.
An international organization merely “absorbs” its competences. Its legal status
resembles the status of the recipient in the case of a donation agreement. The scope of
the donation is determined by the donor. Analogously, an international organization
may not actively request a conferral of competences or lawfully extend the scope of
competences to an area not covered by the original conferral.* The fact of conferring
competences clearly confirms the sovereignty of the conferrer. The entity receiving
the competences does not have to be sovereign, and in the case of an international
organization is not sovereign. The interpretation of the scope of the conferral of
competences is subject only to the assessment of the conferring state. In particular,
it is unacceptable to make self-findings and unilateral arrangements concerning the
scope of the conferral by entities upon which the competences were conferred. It is
worth quoting at this point the ruling of the German Constitutional Court in 2009,
referring to the transfer of powers by a state to the European Union.*> The concept
of states as “masters of the treaty” (Herren der Vertrage) cited by the Court accurately
reflects the essence of the matter.>® Sovereignty is understood as freedom within
the law.>* It is worth noting that the conferral of competences on an international

51 It ought to be be noted that the above is fully confirmed in the Treaty on the European
Union (Consolidated version of the Treaty on European Union O], 26.10.2012, C 326, pp. 1-390).
Article 4(1) of the Treaty states: “(...) competences not conferred upon the Union in the Treaties
remain with the Member States.” In accordance with Article 5(1) of the Treaty, “The limits of
Union competences are governed by the principle of conferral. The use of Union competences
is governed by the principles of subsidiarity and proportionality.” Later in Section 2 it is stated:
“Under the principle of conferral, the Union shall act only within the limits of the competences
conferred upon it by the Member States in the Treaties to attain the objectives set out therein.
Competences not conferred upon the Union in the Treaties remain with the Member States.”
Section 3 sentence 1 defines a limited scope of application of the subsidiarity principle: “Under
the principle of subsidiarity, in areas which do not fall within its exclusive competence, the
Union shall act only if and in so far as the objectives of the proposed action cannot be suf-
ficiently achieved by the Member States, either at central level or at regional and local level, but
can rather, by reason of the scale or effects of the proposed action, be better achieved at Union
level.” It seems that the European Union’s problem is the violation of the competences of the
Treaties by its bodies.

52 Cf. Judgment of the Federal Constitutional Court of Germany of 30 June 2009, 2 BVE 2, 5/08,
2 BvR 1010, 1022, 1259/08, 182/09 (judgment of the FCC in the case of the Treaty of Lisbon, BVer-
fGE 123, p. 267).

53 Cf. Bainczyk, 2017, pp. 151, 208.

54 Cf. Kwiecien, 2015, p. 53.
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organization is also stipulated to a limited extent by constitutions of some member
states of the European Union—and undoubtedly it is up to them to make the final
assessment of actions undertaken under the treaty.*

As mentioned before, the transfer of competences may take place in favor of a
sovereign entity (another state) or a non-sovereign entity (an international organiza-
tion). Competences may also be further transferred from one organization to another,
when the former becomes a member of another international organization within the
scope of the transferred competences.®®

It is also possible to confer certain limited powers on entities that are not subjects
of international law at all, such as protectorates or autonomous provinces of the state.
Sovereignty means that states have the primary competence to self-organize, includ-
ing in the field of foreign trade or even foreign affairs, so the possible powers of indi-
vidual administrative parts of the state in no way violate the sovereignty of a complex
state (e.g., a federal state). The distribution of competences occurs in accordance with
internal law.

It is also worth noting that a separate problem concerning the limitation of
sovereignty is currently connected with the subject of environmental protection
and the protection and exploitation of natural resources. Paradoxically, these two
issues are intrinsically irreconcilable, which means that the current model of state
jurisdiction is not undergoing a sudden revolution in this respect. While the protec-
tion of the borderless natural environment may inspire international actions aimed
at the reduction of exploitation by individual entities exercising their sovereign
economic rights, granting states the rights to the natural resources in their terri-
tory clearly enhances the perception of their sovereignty.5” The rights of the state
to natural resources in its territory are defined in international law as permanent
sovereignty.®®

55 It is worth noting that in Article 90(1), the Constitution of the Republic of Poland, cited
before in footnote 23, provides that “The Republic of Poland may, by virtue of international
agreements, delegate to an international organization or international institution the compe-
tence of organs of State authority in relation to certain matters.” This provision mentions the
delegation of competences (and not of sovereignty) and only in certain matters—and therefore
to a limited extent.

56 For example, the European Union, as a separate customs territory, is a member of the World
Trade Organization (WTO). Within the scope of its competences connected with civil procedural
law and conflict of law rules, it is also a member of the Hague Conference on Private Interna-
tional Law, alongside its member states.

57 Cf. Conforti, 1995, p. 196.

58 The United Nations has repeatedly adopted resolutions confirming the sovereignty of a state
over natural resources, trying to create instruments to counteract the depravation of the terri-
tory of developing countries by the developed ones. The Resolution of the General Assembly no.
3281 (29) of 12 December 1974 (Charter of Economic Powers and Duties of States) played a special
role in this case. Cf. Chapter II(2)(1) of the Charter, which indicates full permanent sovereignty
over natural resources. Cf. Skubiszewski, 1981, pp. 85-99.
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7. Threats resulting from a change in the perception of sovereignty

Although international law seems to consistently enshrine sovereignty as a perma-
nent attribute of the state, political concepts have emerged that proclaim a paradigm
shift in this respect. They indicate the distribution of sovereignty to other entities.>
Regardless of the fact that their influence on the doctrine of international law does not
yet seem significant, they are still worth noting. It is equally noteworthy that they are
based on a categorial shift—a fundamental logical fallacy that assumes the identity
of the concept of sovereignty and state competence. Sovereignty is not just unlimited
power, the full sum of powers in the hands of the sovereign. If this erroneous under-
standing were adopted, there could be no sovereign entities today, even including the
great powers.®* However, sovereignty may be associated with the right of the state to
distribute its powers. States are free to choose how to perform their functions.®

The most dangerous theory that threatens the sovereignty of states is the theory
of global law. Sovereignty as understood by Hans Kelsen (1881-1973) was to be signifi-
cantly limited as a result of the institutionalization of international cooperation by
means of newly established entities—international organizations. The law of individ-
ual countries would therefore need to be gradually subordinated to global law, which
would be systematically developed on the basis of the activities of these organizations.
Regardless of the formula in which it would occur—through a transfer of competences
ultimately resulting in the assumption of sovereignty, or the creation of some unre-
alistic form of global government—it is striking to see that sovereignty would thus be
limited by an arbitrary power, established independently of states’ will and using law
for purely instrumental purposes, not derived from natural law. Natural law has been
a mainstay of sovereignty, regardless of the fact that since the times of Grotius and
Hobbes the present understanding of this concept has been shaped by the so-called
juridical rupture (ruptura iuridica), which secularized it. An arbitrary determination
of sovereignty by a collective super omnes entity essentially presupposes a predatory
seizure of sovereignty. It is essentially a violation of sovereign rights, without any title
and legal legitimacy.

The creation of such a superstate power could take place only with the express
consent of entities indicating the need for such de jure unification. On the other hand,
it is worth bearing in mind that the development of world orders in modern history
did on several occasions involve the abandonment of the existing principles and the

59 It is worth noting that examples of entities that are allegedly characterised by shared
sovereignty include semi-internationalized or mixed tribunals, international companies man-
aging investments, e.g., pipelines or raw material extraction, and dependent territories with
autonomy. Cf. Krasner, op. cit., pp. 1095-1097.

60 Hence Kelsen’s view (cf. Kelsen, 1942, p. 78) of an unreal bearer of sovereignty. Cf. Merezhko,
2019, pp. 46-48.

61 Cf. Kwiecien, 2004, p. 196.
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adoption of new, completely different ones that, in the light of the existing order,
would be considered illegitimate.

The activities of bodies of the European Union, as a supranational integration
organization undertaking regional activities in Europe, evidently refer to the notion
of centralized international authority. The sovereignty of a state is not reduced by
powers conferred on other entities of international law, as long as this conferral
is reversible. On the other hand, the acquisition of these competences by another
entity, either by coercion or judicial lawlessness (appropriation of competences), can
be perceived as a threat to sovereignty. A particularly drastic mechanism of violating
state competences by entities of secondary law are attempts to extend competences
to cover areas that were explicitly reserved as the exclusive domain of member states
in the treaties establishing the international organization. Activities of organs of
international organizations that consist in issuing acts of secondary law concerning
matters beyond their competence, and of judicial authorities issuing decisions outside
their jurisdiction, should be noticed and stigmatized by states.®* A state whose sover-
eignty has been violated as a result of such practices has the right to not recognize
the effects of the organization’s legislative activities and not execute the judgments
of its judicial bodies. Unfortunately, this issue is not purely theoretical. The organs
of European integration seem to be departing from the regulations contained in their
own treaties, which lie at their source.®®

In Europe, this dispute over competences (in the future, perhaps, over sov-
ereignty) has led to the emergence of phenomena that are far removed from the
principles of democracy. Bodies of an international organization (without any
democratic legitimacy, with the exception of its parliamentary bodies), operating
within the scope of powers conferred upon them by states (under the alleged shared
sovereignty), are appropriating the competences of primary entities on the basis
of decisions of international judiciary bodies. Tribunals operating at international
organizations have become tools for the gradual limitation of rights reserved exclu-
sively for sovereign states. The practically unlimited jurisprudence of international
judicial bodies (elected by secret ballot from among people who are dependent on

62 The fact that this occurs to a very limited extent in the case of the European Union demon-
strates the weakness of some states compared to other, larger states in the EU that strive for such
domination of the EU (because it is de facto their domination, and the possible future creation
of a federal state on the basis of the EU will ensure their central status and a major advantage in
this new country).

63 See footnote 51. Polish Member of the European Parliament Prof. Ryszard Legutko wrote
about the activities of the European Union in this area: “I lost any faith in the European Union
and the possibility of self-correction a long time ago. Anyway, all this language is mendacious. It
mentions subsidiarity, that subsidiarity needs strengthening. Subsidiarity has long since been
violated and killed in the European Union. It is no longer there. It is no longer in the powers of
the European Commission, the CJEU, not to mention the Parliament. The principle of admission
does not exist anymore—it has been violated. They use a language that is distorting or blurring
the reality, they are not able to reform, they are just heading in that direction. It is like a huge
machine that is slowly sliding down because it does not know how to brake, and even if it did, it
would not want to brake” (Cf. Legutko, 2021).
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political parties and “groups of influence”) leads to a new system—“judicracy.” The
courts of an international organization usurp the right to contradict the decisions of
the governments of sovereign states—governments that undoubtedly have the demo-
cratic legitimacy of citizens. Such practices of the Court of Justice of the EU* or the
European Court of Human Rights®® in relation to Hungary, Poland or Romania®® are
a clear example of this phenomenon. Opposition to such clearly unlawful practices
is proof that the countries of the region continue to be sovereign. Indeed, through
such ultra vires actions, international judicial authorities risk issuing sententiae non
existens judgments, entering into a significant dispute with constitutional courts and
authorities of the member states.

64 Judgment of the Court of Justice of 15 July 2021, C-791/19 European Commission v the Repub-
lic of Poland.

65 For example, the recognition by the ECtHR of the Constitutional Tribunal of the Republic
of Poland as a court, which is not a court within the meaning of Polish law. Cf. Judgment of 22
July 2021 in the case of Reczkowicz v. Poland (application no. 43447/19), Judgment of the ECtHR
of 7 May 2021 in the case of Xero Flor v. Poland (application no. 4907/18). Compare the Judg-
ments of the Constitutional Tribunal of 14 July 2021 (reference number P 7/20), of 7 October 2021
(reference number K 3/21), and of 24 November 2021 (reference number K 6/21). A specific war
between the national tribunals and the European Union (with clear support from the ECtHR) is
obviously visible concerning the domestic judiciary. This matter, reserved for the competences
of the member states, is subject to appropriation by the Court of Justice of the European Union.
In the case of Poland, this appropriation has a special dimension, as it takes place as an attempt
to block an important national reform of the judiciary. This is paradoxical as the CJEU thus
situates itself as a defender of the communist judiciary (often still exercised by judges nominated
by the communist dictatorship, who sentenced oppositionists to prison during the martial law
period of 1981-1983). Courts in Poland did not undergo any serious reform after the change of the
political system in 1989 (the structure of the National Council of the Judiciary was maintained
against the Polish constitution until 2018), the judge-criminals of the communist era were never
taken to account, and the body that could serve this purpose—the Disciplinary Chamber of the
Supreme Court—has now been challenged by the European Union.

66 See CJEU judgment relating to the Constitutional Court of Romania—Arrét (le 21 décembre
2021) dans les affaires jointes C-357/19 Euro Box Promotion ea, C-379/19 DNA- Serviciul Teritorial
Oradea, C-547/19 Asociatia «Forumul Judecatorilor din Roméania,” C-811/19 FQ ea et C-840/19 NC).
Nota bene, this ruling was accurately countered by the Romanian Tribunal on December 23,
2021.

| 113 |



PAWEL CZUBIK

Bibliography

Bainczyk, M. (2017) Polski i niemiecki Trybunal Konstytucyjny wobec czlonkostwa
panstwa w Unii Europejskiej. Wroctaw: E-Wydawnictwo. Prawnicza i Ekonomiczna
Biblioteka Cyfrowa. Wydziat Prawa, Administracji i Ekonomii Uniwersytetu
Wroctawskiego.

Bierzanek, R., Symonides, J. (1992) Prawo miedzynarodowe publiczne. 3rd edn. Warsaw:
Wolters Kluwer.

Bodin, J. (1577) Les Six livres de la République. Paris: Jacques de Puys.

Brierly, J. L. (1955) The Law of Nations. An Introduction to the International Law of Peace.
5th edn. Oxford: Oxford at the Clarendon Press.

Combacau, J., Sur, S. (1997) Droit international public. 3rd edn. Paris: L.G.D.].

Conforti, B. (1995) Diritto internazionale. 4th edn. Naples: Editoriale Scientifica.

Cybichowski, Z. (1928) Prawo miedzynarodowe publiczne i prywatne. Warsaw:
Wydawnictwo Seminarium Prawa Publicznego Uniwersytetu Warszawskiego.

Czaplinski, W., Wyrozumska, A. (2006) Prawo miedzynarodowe publiczne. Zagadnienia
systemowe. Warsaw: C. H. Beck.

de Vattel, E. (1758) Droit des gens; ou, Principes de la loi naturelle appliqués a la conduite et
aux affaires des nations et des souverains. London: A Londres.

Dembiniski, H. (1933) Autonomja celna w najnowszym rozwoju prawa narodéw. Cracow:
Nakladem Autora.

Dinicu, A. (2018) ‘Sovereignty, a Swinging Concept Between International Law and
Political Reality’, Land Forces Academy Review, 23(3), pp. 181-185; https://doi.
org/10.2478/raft-2018-0021.

Ehrlich, L. (1948) Prawo narodéw. 3rd edn. Cracow: Nakladem Ksiegarni Stefana
Kamiriskiego.

Ferreira-Snyman, A. (2007) ‘Sovereignty and the Changing Nature of Public
International Law: Towards a World Law?’, The Comparative and International Law
Journal of Southern Africa, 40(3), pp. 395-424.

Gelberg, L. (1997) Zarys prawa miedzynarodowego. 2nd edn. Warsaw.

Goralczyk, W. (1989) Prawo miedzynarodowe publiczne w zarysie. 4th edn. Warsaw:
Wolters Kluwer.

Hegel, G. W. F. (1979) ‘Grundlinien der Philosophie des Rechts‘in Hegel, G. W. F. Werke.
Band 7. Frankfurt am Main, pp. 497-503.

Hobbes, T. (1668) Leviathan, sive, De materia, forma, et potestate civitatis ecclesiasticae et
civilis. Amsterdam: Joan Blaeu.

Hummer, W., Prager, D. (1997) ‘Zur GATT-Kompatibilitit von Mehrfachmitgliedschaften
in regionalen Préaferenzzonen—dargestellt am Beispiel Mexikos in der NAFTA/
ALADI und Liechtensteins im EWR/Zollanschlussvertrag Schweiz’, Archiv des
Volkerrechts, 35(4), pp. 377-410.

Jellinek, G. (1905) Allgemeine Staatslehre. 2nd edn. Berlin: O. Hiring.

| 114 |



SOVEREIGNTY IN INTERNATIONAL LAW

Kaplan, M. A., de Belleville Katzenbach, N. (1964) Die politischen Grundlagen des
Volkerrechtes. Berlin.

Kelsen, H. (1920) Das Problem der Souverdnitdt und die Theorie des Volkerrechts. Tiibingen:
J.C.B. Mohr (P. Siebeck).

Kelsen, H. (1942) Law and Peace in International Relations. Cambridge: Harvard
University Press.

Kranz, J. (2015) Pojecie suwerennosci we wspolczesnym prawie miedzynarodowym.
Warsaw: Dom Wydawniczy ELIPSA.

Krasner, S. D. (2004) ‘The Hole in the Whole: Sovereignty, Shared Sovereignty, and
International Law’, Michigan Journal of International Law, 25(4), pp. 1075-1101.
Kwiecieni, R. (2004) Suwerennos¢ panstwa. Rekonstrukcja i znaczenie idei w prawie

migdzynarodowym. Cracow: Kantor Wydawniczy Zakamycze.

Kwiecien, R. (2015) Interesy indywidualne paristw a interesy wspdlnotowe w prawie
spotecznosci migdzynarodowej. O znaczeniu liberalizmu i komunitaryzmu dla teorii
prawa migdzynarodowego. Lublin: Uniwersytet Marii Curie-Sktodowskiej.

Lawrence, T.J. (1911) The Principles of International Law. 4th edn. Boston: Gale, Making
of Modern Law.

Legutko, R. (2021) Nie po to wyzwolilismy si¢ z komunizmu, zZeby 30 lat pézniej wpadac w
lewicowy despotyzm [Online]. Available at: https://rlegutko.pl/pl/aktualnosci/prof-
legutko-nie-po-to-wyzwolilismy-sie-z-komunizmu-zeby-30-lat-pozniej-wpadac-w-
lewicowy-despotyzm-s-3229/ (Accessed: 30 June 2022).

Lukomski, G. (2000) Problem “korytarza” w stosunkach polsko-niemieckich i na arenie
migdzynarodowej 1919-1939. Studium polityczne. Studium polityczne, Warsaw.

Maftei, J. (2015) ‘Sovereignty in International Law’, Acta Universitatis Danubius.
Juridica, 11(1), pp. 54-65.

Makowski, J. (1918) Prawo miedzynarodowe. Warsaw: M. Arcta.

Merezhko, O. (2019) ‘The Mystery of the State and Sovereignty in International Law’,
Saint Louis University Law Journal, 64(1), pp. 46-48.

Oppenheim, L. (1912) International Law. A Treatise. Vol. 1: Peace. 2nd edn. London:
Longmans, Green and co.

Perez, A. F. (1996) ‘Who Killed Sovereignty—or: Changing Norms Concerning
Sovereignty in International Law’, Wisconsin International Law Journal, 14(2), pp.
463-490.

Poto¢ny, M., Ondfej, J. (2006) Mezindrodni prdvo verejné. Zvldstni ¢dst. 5th edn. Prague:
C. H. Beck.

Richter, D. (2019) ‘Illegal States?’ in Czaplifiski, W., Kleczkowska A. (eds.) Unrecognised
Subjects in International Law. Warsaw: Scholar Publishing House Ltd., pp. 19-59;
https://doi.org/10.7366/9788373839649.

Roth, B. R. (2004) ‘The Enduring Significance of State Sovereignty’, Florida Law Review,
56(5), pp. 1017-1050.

Rousseau, J. (1762) Le contrat social ou principes du droit politique. Amsterdam: Garnier
Freres.

| 115 |



PAWEL CZUBIK

Schwab, K., Malleret, T. (2020) Covid-19. The Great Reset. Geneva: ISBN Agentur
Schweiz.

Shaw, M. N. (2000) Prawo miedzynarodowe. 4th edn. Warsaw.

Skubiszewski, K. (1981) ’Karta Gospodarczych Uprawnien i Obowigzkéw Panstw’,
Ruch Prawniczy, Ekonomiczny i Socjologiczny, 43(2), pp. 85-99.

Szczaniecki, K. B. (1872) Rys rozwoju prawa narodow w dziejach. Cracow.

Tarasiewicz, P. (2012) ’Suwerennos$¢ narodowa. Préba interpretacji filozoficznej),
Cywilizacja, 2012(40), pp. 28-38.

Tarasiewicz, P. (2015) 'Suwerenno$¢ i wlasno$¢ w swietle realizmu filozoficznego’,
Cywilizacja, 2015(55), pp. 9-17.

Verdross, A. (1964) Volkerrecht. 5th edn. Vienna: Springer-Verlag; https://doi.
0rg/10.1007/978-3-7091-7683-2.

von Glahn, G. (1965) Law Among Nations. An Introduction to Public International Law.
New York: Routledge.

von Liszt, F. (1907) System prawa miedzynarodowego. 4th edn. Cracow: Wydawnictwo
Seminarjum Prawa Publicznego Uniwersytetu Warszawskiego Nr. 15.

| 116 |



LAWFARE

Cybersecurity & Tech Foreign Relations & International Law

The Al Sovereignty Paradox

Masahiro Kurosaki

Tuesday, July 28, 2026, 10:06 AM

How shifting strategic interests are reshaping cyber sovereignty in
international law.

b e 00:00 / 22:42

Listen to this article Share feedback

To hear more, download the Noa app

The ongoing debate over cyber sovereignty reflects a recurring trade-off between
two competing interests: the protection that sovereignty-as-a-rule affords against
foreign cyber intrusions, and the operational latitude that rejecting or limiting that
rule preserves for a state’s own extraterritorial cyber operations. That trade-off
has shaped both what states argue and where they argue it. The rise of artificial
intelligence (Al) sovereignty—a state’s capacity to develop, deploy, and control Al
systems, including the data corpora, compute infrastructure, and model weights
that constitute the Al supply chain, free from foreign dependence or manipulation
—is making it newly acute for every state that has stopped short of treating any
unauthorized access to its networks as a sovereignty violation. The resulting issue,
however, is a paradox in which the legal positions that preserve a state’s freedom
to operate in others’ networks now leave its own Al infrastructure unprotected.
The United States, at once the world’s leading Al power and the most capable

practitioner of cyber espionage by most assessments, illustrates it most sharply: It

has carefully avoided taking a clear position on whether sovereignty functions as

an independent primary rule in cyberspace—but now finds that same posture

leaving its Al infrastructure without a clear legal basis for protection. The United

Kingdom, which has gone further by explicitly declining to accept that sovereignty-
as-a-rule has yet crystallized in international law, faces a structurally sharper
version of the same problem.

In legal terms, what Al sovereignty most requires is protection against
unauthorized state access to Al training infrastructure, a harm that existing

threshold frameworks—which require demonstrable harmful effects or coercive



interference—fail to capture. The stakes are already visible in state behavior: By
January 2026, national initiatives aimed at building Al capabilities independent of

foreign control had proliferated to nearly 130 across more than 50 countries,

according to the CNAS Sovereign Al Index.

Sovereign Al policy and the international law of cyber sovereignty have so far been
debated on largely separate tracks—but the two are connected: Al sovereignty is
making the protection-latitude trade-off newly difficult to sustain—from two
directions at once. The first pressure is strategic: As states designate Al training
data and model weights as national security assets, they acquire a powerful
interest in exactly the legal protection they have historically resisted. The second
is technical: The primary threats to those assets—data exfiltration and data
poisoning—sit uneasily within existing threshold frameworks, making an approach
that treats any unauthorized access as a violation structurally preferable.
Together, these pressures push the direction of customary international law
toward such an approach—and confront states that have stopped short of that
commitment with a shared question: How should they adjust their protection-
latitude balance in light of an Al threat landscape that their current legal positions

leave largely unprotected?
How Strategic Interests Have Shaped the Threshold Debate

Three clusters of positions have emerged, each reflecting a distinct balancing of

protection and operational latitude.

The pure sovereignty camp—led by France and the African Union (AU)—holds that

any unauthorized access to information and communications technology (ICT)
infrastructure constitutes a violation regardless of effects, functioning as a

“normative firewall” enabling states to invoke responsibility and countermeasures.

The AU’s Common Position—representing 55 states whose experience has been

overwhelmingly as targets—affirms that “any unauthorized access by a State into

the ICT infrastructure located on the territory of a foreign State is unlawful,’
making “the Tallinn Manual’s contrary position” difficult to sustain as current

customary law. Customary international law is not decided by majority vote—it

requires consistent state practice and opinio juris across states whose interests

are specially affected—but the breadth of states now expressing the pure

sovereignty position makes it increasingly difficult to characterize it as anything

other than the emerging customary rule. Much of this camp has pressed its case in

the UN’s universal forums—the Open-ended Working Group on Security of and in

the Use of Information and Communications Technologies and now the Global

Mechanism on ICTs in the Context of International Security—where broad

participation gives its opinio juris the most weight. Austria’s 2024 position paper—

announced after its foreign ministry faced a large-scale cyberattack—extends the

framework to cover industrial cyber espionage: If unauthorized access to a chip



manufacturer’s infrastructure constitutes a breach of sovereignty, why should
access to Al training infrastructure be treated differently? For states with limited
offensive cyber capabilities, the protection pure sovereignty affords outweighs
the operational constraints it imposes—a calculation that Al sovereignty may be

extending to a far larger set of states.

The effects-based camp—represented by the Tallinn Manual 2.0 and most Western

and like-minded states—accepts sovereignty as a rule but requires physical
damage, loss of functionality, or interference with inherently governmental

functions. Japan’s 2021 Group of Governmental Experts submission exemplifies

this middle position in the protection-latitude trade-off: more protection than the
U.K. accepts, more latitude than pure sovereignty allows—latitude that Japan now

relies on for the “remote access and neutralization measures” authorized under its

active cyberdefense framework. Elaborated through the Tallinn Manual process—
expert-led, hosted by the NATO-accredited Cyber Defence Centre of Excellence—

it nonetheless leaves everything below those three criteria unprotected.

The operational latitude camp comprises two distinct positions. The U.K.—in a
2018 attorney general speech, its 2021 Group of Governmental Experts

submission, and a 2022 attorney general speech—has declined to accept that

sovereignty-as-a-rule has yet crystallized in international law, relying instead on

an expansive non-intervention principle. The stance has direct “implications for

intelligence and offensive cyber operations”: Sovereignty-as-a-rule would expose

the Government Communications Headquarters’s (GCHQ’s) nondestructive
intrusions into foreign ICT infrastructure to the very standard the U.K. declines to
endorse. GCHQ's then-director acknowledged that “stealth and ambiguity are key

attributes of cyber operations.” The U.S. position is structurally different and more
explicitly hegemonic: While U.S. capabilities dominate, sovereignty-as-a-rule

would constrain National Security Agency (NSA) and Cyber Command operations.
Should Chinese cyber capabilities reach parity, the calculus reverses—a state more

exposed as a target gains more from the rule’s protection than it loses by accepting
its constraints. Al sovereignty represents precisely such a shift in the making. The

United States’s 2021 national position affords that a cyber operation may violate

international law “in certain circumstances,” without committing to sovereignty as

an independent rule. Since then, the U.S. has invested heavily in allied frameworks

while opposing a dedicated international law thematic group within the new

Global Mechanism. Both positions leave these states exposed on precisely the
category of low-level, nondestructive intrusions they would most need protection
against as Al sovereignty states.

China and Russia complicate this picture. Both are among those most often
accused of violating the very sovereignty they invoke—China a self-styled
champion of “cyber sovereignty” since 2015, when Xi Jinping insisted no state

should “engage in, connive at or support cyber activities that undermine other



countries’ national security,” while widely assessed as one of the most prolific

intruders into foreign networks. What’s more, Russia’s Information Security

Doctrine, which commits to “protecting the information sovereignty of the Russian
Federation,” follows the same pattern. Yet that gap between word and deed does

not disturb the analysis here, for two reasons. First, violations do not erase rules:

As the International Court of Justice explained in the Nicaraguajudgment, what
would weaken a customary rule is not the breach itself but a claim that the
conduct is lawful as of right. It follows that a state that breaches the rule while
denying the conduct leaves the rule’s authority intact—as China has over the U.S.

Office of Personnel Management (OPM) breach and as Russia did over the
SolarWinds intrusion, which U.K. and U.S. authorities attributed to Russia’s

Foreign Intelligence Service. Second, the pressure on Washington is not

diminished by Beijing’s and Moscow’s inconsistency: It stems from a shift in

America’s own policy record, traced next.
The Strategic Pressure: Al Sovereignty Disrupts the Existing Alignment

The U.K’s Al Opportunities Action Plan describes Al compute infrastructure as

“critical strategic assets”; the U.S. “Winning the Race” Al Action Plan identifies

safeguarding American Al against theft and misuse by malicious actors as a cross-

cutting priority. The Biden administration’s Al Diffusion Rule—which created the

first export control over advanced model weights (ECCN 4E091), subjecting them
to a presumption of denial for most destinations, though rescinded in May 2025—

records an official U.S. determination that controlling the spread of model weights
is necessary to protect national security.

The same states that have kept the threshold for sovereignty violations high—to
protect GCHQ and NSA operations that intrude into foreign ICT infrastructure
without physical damage—are now designating their own Al assets as requiring
protection against exactly those operations. The State Department’s Pax Silica
initiative—launched in December 2025 and now with 24 signatories to its
declaration, including the U.K., Japan, and Australia—commits its signatories to
protecting sensitive technologies and critical infrastructure from “undue access,

influence, or control.” The June 2026 executive order on Al and cybersecurity

directs federal agencies to prioritize the cyber defense of Al systems as critical

national infrastructure. The Five Eyes agencies’ joint statement of June 2026

warns that frontier Al models are “fundamentally transforming both offensive and
defensive cyber capabilities” on a timeline of “months, not years”—yet says nothing
about the international law basis for responding when adversary states target that
infrastructure. Each of these instruments asserts sovereign entitlement over Al

assets while leaving the legal remedy for their compromise unresolved.



Domestic legislation is not itself opinio juris. But as states justify data localization
requirements—Russia’s data localization amendments (Federal Law No. 242-F7),
China’'s Data Security Law (2021), the EU’s General Data Protection Regulation

transfer restrictions (Chapter V)—in terms of sovereign entitlement over

territorial data, those justifications and the pure sovereignty position mutually
reinforce each other. Even China’s concept of “cyber sovereignty,” framed as
domestic control, rests on the same claim of territorial entitlement. It is the
convergence of justifications, not the legislation itself, that may come to be read as
opinio jurisin the forums where the pure sovereignty position has gained the most
traction.

The Technical Pressure: Why Threshold-Based Protection Fails for Al

Infrastructure

Al training infrastructure is a force multiplier: The quality of the models it
produces shapes the effectiveness of every Al-enabled capability built upon them.
What distinguishes it from the operational systems the threshold framework was
built around is the nature of its vulnerability—compromising the infrastructure at
the training stage may compromise the Al itself, often invisibly and in ways that are

difficult to reverse.

Exfiltration produces no immediate harmful effects of the kind those frameworks

require.

Once model weights leave a developer’s control, they cannot be recalled: Stolen

weights enable malicious actors to strip away the safeguards built into the most
capable models, while the targeted system itself continues to function normally—
the system suffers no physical damage, or no loss of functionality. Under effects-
based sovereignty, such an operation falls outside the protective scope. Under the
U.K!s nonintervention approach, it is harder still to reach: Exfiltration deprives a
state of a strategic asset without compelling any change in governmental decision-
making. Under pure sovereignty, unauthorized access itself is the violation. The
traditional objection—that espionage per se does not violate international law—is
precisely the position the AU’s and Austria’s statements are eroding. And for those
who would locate the threshold somewhere between the two poles—Chircop, for
instance, argues that a sovereignty violation requires harm that is more than de
minimis—a state’s own decision to subject model weights to national-security

export controls is at least evidence that their loss is not trivially minor.

To be sure, below-threshold intrusions are not new—which is precisely the point.

Volt Typhoon’s pre-positioning inside U.S. critical infrastructure, for example, has

already shown that intrusions causing no present damage can carry serious
strategic weight. Al sovereignty sharpens that lesson. In 2015, the background-

investigation records of more than 21 million people were exfiltrated from the

OPM—an intrusion U.S. officials suspected China of directing. At the time, the




former CIA and NSA director could call it “honorable espionage work.” Yet that

shrug is harder to justify today: The U.S. government has already gone on record
designating model weights a national security asset, subject to controls it

determined were “necessary to protect U.S. national security and foreign policy

interests.” Further, the OPM hack left vulnerable information about capability;
model weights are that capability itself—a state that loses the asset loses the
capability, not merely the knowledge of it. In short, Al does not create the below-
threshold gap this piece has described. Rather, it sharpens that gap by putting a
different kind of asset inside it—the capability itself, and one the state has already
put on the record as vital to its security. That combination is what makes the
stakes unprecedented.

Data poisoning exposes the analytical failure.

Data poisoning—corrupting the data used to train an Al model so that the model

learns hidden, malicious behavior—poses a different kind of threat: Whereas
exfiltration steals the asset, poisoning corrupts it from within. Poisoning web-scale

training datasets is demonstrably practical—researchers showed that for as little

as $60, an attacker could have poisoned portions of the datasets behind major Al

models—and backdoored models can behave normally until a specific trigger

appears, with the deceptive behavior persisting through, and even being hidden by,
standard safety training. The EU Al Act requires high-risk Al systems to withstand
such attacks. Applying the Tallinn categories to this scenario is not
straightforward. There is no physical damage. Whether latent corruption counts
as a loss of functionality is contestable—a defender of the effects-based view
could argue that a backdoored model is functionally impaired from the moment of
poisoning—but the impairment cannot be demonstrated until it manifests,
potentially months or years later. The inherently governmental functions
argument fares no better: It requires tracing a temporally diffuse causal path that
is diffuse in time, running from the moment of poisoning to eventual harm. The
protection that effects-based sovereignty offers is therefore largely ex post,
attaching only once harm has revealed itself, and offering little at the point of
intrusion. Data poisoning also falls beyond the U.K!s nonintervention principle:
Covert manipulation of training data does not deprive a state of its freedom of
choice over policy. Others have argued in a related context that Al-era threats call
for “a new legal paradigm” for sovereignty. Pure sovereignty supplies one: By

locating the violation in the unauthorized access itself, it protects at the moment
of intrusion rather than waiting for effects that may never become provable.

Allied Al programs illustrate the gap most concretely.

The most significant example is AUKUS Pillar II: In April 2023, the U.K. hosted the
first AUKUS Al trial, connecting U.S., U.K., and Australian drones in real time and

retraining Al models in flight. If adversaries exfiltrated training data from or




introduced poisoned inputs into that shared infrastructure, the U.K. would have no
clear international law basis for characterizing the intrusion as a sovereignty
violation. Without that predicate, it would have no countermeasures basis
(Articles on State Responsibility [ASR], Articles 22 and 49) for its response either—

leaving only retorsion (lawful but often inadequate measures such as sanctions or

diplomatic expulsions) or the narrow and contested plea of necessity (ASR, Article
25), which requires a grave and imminent peril that latent compromise is ill-suited
to establish. The forums in which allied Al cooperation is taking place are not the
forums in which the threshold debate is being resolved—and the legal framework

governing that cooperation remains largely unexamined.
Where the Law Is Heading: Implications for All Three Camps

Customary international law appears to be moving toward pure sovereignty—as
Patrick C. R. Terry’s analysis and Russell Buchan and Nicholas Tsagourias’s

assessment of the AU position suggest. Al sovereignty may accelerate this
convergence: It brings major cyber-capable states into the category of states with
astrategicinterest in pure sovereignty; it generates assets for which pure
sovereignty may be the only framework that fits the technical reality; and it
generates justifications for sovereign entitlement over Al assets that may come to
be read as expressions of opinio juris. The Global Mechanism on ICTs, which began
work in 2026, and the Global Digital Compact (2024) provide institutional

channels through which these tensions may increasingly be addressed.

Each camp now faces a version of the same question: Where should the
protection-latitude balance be redrawn? For the pure sovereignty camp, Al
sovereignty validates the position it already holds. For the effects-based camp, it
exposes the unprotected zone the Tallinn threshold leaves—particularly for data
operations—and may require extending protection downward. For the operational
latitude camp, it creates a structural trap: The legal positions designed to preserve
space for intelligence operations are the same positions that deny legal remedies
when Al infrastructure is the target. For U.S. policymakers specifically, if
adversaries exfiltrate training data or model weights underpinning U.S. defense Al
systems—including under AUKUS Pillar Il or Pax Silica—the U.S. faces the same
gap: no clear basis for calling the intrusion unlawful and therefore none for the
countermeasures that would follow from it. To be sure, sanctions and indictments
remain available: Washington has deployed both against state-linked hackers for a
decade, from the 2014 indictment of People’s Liberation Army officers through

Volt Typhoon. But they impose costs after the fact rather than protect the asset.
Nor do they substitute for a legal finding: As creatures of each state’s domestic
law, allies can act in parallel, each under its own authority, but no single one of
those actions amounts to a joint determination that the intrusion violated
international law—the shared legal predicate any collective response beyond

retorsion would require. That absence of a remedy is a legal problem, not a policy



prescription: To be clear, this piece does not argue that Washington must now
embrace pure sovereignty. It argues that Washington'’s legal position and its policy
record sit in tension, and that the choice between them can no longer be deferred.
That policy record speaks for itself: The export controls, the June 2026 Al
executive order, and the Pax Silica declaration all constitute implicit claims that
exfiltrating or poisoning Al training infrastructure is wrongful; the legal position
needed to make that claim explicit is the one the U.S. has most carefully avoided
stating. Resolving that gap—through updated national positions, alliance-level
norm statements, or engagement with the Global Mechanism—is where the Al
sovereignty paradox will be settled, and where the next chapter of the cyber
sovereignty debate will unfold.
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and other parts of the environment from human-
caused greenhouse gas emissions and uphold the
effective enjoyment of human rights in the
climate context, with breaches by states of these
obligations entailing an internationally wrongful
act, triggering state responsibility (para. 457).
Additionally, as also_noted elsewhere, the opinion
supplies the international legal community with

material on the_relationship between treaty and

customary international law, lex specialis, state

responsibility, aspects concerning_ maritime zones,

and statehood, among other things.

In this blog post, we zero in on the part of the
opinion that concerns statehood. Specifically, we
analyze the I(J’s restatement of the presumption
of state continuity, examining both what the Court
says and doesn’t say, and what the implications
could be. We also consider the individual opinions
that discuss statehood and add some brief
reflections on the applicability of Article 1 of the

Montevideo Convention on the Rights and Duties
of States (Montevideo Convention) and on State

extinction. Our analysis is preliminary, and
certainly much ink will be spilled on the ICJ’s
remarks going forward.

The IC)’s Remarks on
Statehood

During the advisory proceedings, which featured a
record-setting number of participants, thirty-three
states and seven international organisations
addressed in one way or another the topic of
statehood. Many of these participants articulated,
in varied ways, support for the continuity as States
under international law of the small island

nations that may become uninhabitable or be
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submerged due to the impacts of climate change,
particularly sea level rise. Even with different
States bringing up statehood in this context, it
was not at all clear, as suggested_elsewhere,
whether the I would weigh in on the matter. The
request made no mention of statehood, and the
ICJ has generally been cautious when it comes to
this topic, as evidenced by the 2010_Kosovo

Advisory Opinion. Seven direct references to

statehood and three key paragraphs put these
doubts to rest. The 10 did comment on the issue
of statehood, as did four judges in their_individual

opinions.

The 1CJ’s advisory opinion explicitly mentioned
statehood in several places. In paragraph 110, the
|CJ recalled that many participants in the
proceedings noted concerns over sea level rise,
which causes coasts to recede and, thus, may
impact the outer boundaries of maritime zones or
even threaten the very existence of small island
and low-lying coastal states. In paragraph 355, the
|C) referred again to arguments in the
proceedings “that existing baselines, maritime
entitlements, maritime delimitations and
statehood should be preserved, notwithstanding
the physical effects of sea level rise, including

coastal recession.”

The 1(J’s view of the presumption of state
continuity and most important part of the opinion
concerning statehood is set out in paragraph 363.
The |1CJ started by recalling the participants’
statements that sea level rise “poses a significant
threat to the territorial integrity and thus to the
very statehood of small island States” and that “in
the event of the complete loss of a State’s

territory and the displacement of its population, a



strong presumption of continued statehood
should apply.” It then notably declared that “[i]n
the view of the Court, once a State is established,
the disappearance of one of its constituent
elements would not necessarily entail the loss of
its statehood.” Although the opinion does not
name them, it is difficult to think that these
constituent elements are anything other than
those reflected in Article 1 of the Montevideo
Convention: population, territory, government, and

capacity to enter into international relations.

Individual Opinions

The Advisory Opinion is accompanied by twelve

individual opinions from the Court’s judges. Four

judges - Vice-President Sebutinde, Judge Aurescu,

Judge Bhandari, and_Judge Tomka - addressed

statehood in their individual opinions..

Vice-President Sebutinde (para. 8) and_Judge
Aurescu (paras. 20-21) both argued that the

opinion could have been clearer or more resolute
in affirming the presumption of state continuity in
the context of climate change. According to_Judge
Aurescu (paras. 21-22), it would have been
important to add that the loss of constituent
elements of statehood not only does not affect
existing statehood, but also does not and cannot
affect membership in international organisations,
including the United Nations (UN).Judge Aurescu
also stated that the ICJ should have included as a
legal basis for presumption in the context of
climate change the principle of legal stability,
security, certainty, and predictability (paras. 4, 23).
Finally, it was opined by Judge Aurescu (para. 24)
and alluded to by Judge Bhandari (para. 7) that the

opinion could or should have acknowledged




continued recognition of statehood as a form of
restitution under the law of state responsibility
for those small island States that may lose their

effective statehood.

The most detailed treatment of statehood is in

the_declaration of Judge Tomka.Judge Tomka

focused particularly on the ambiguity of the
opinion’s part on the presumption of state
continuity and the lack of a customary legal basis
for the 1CJ’s possible affirmation of the
presumption of state continuity in the context of

climate change.

Did the IC]J] Endorse State
Continuity in the Context of
Climate Change?

There are two ways to read paragraph 363.0n the
one hand, the ICJ can be seen as merely restating
a conventional position that statehood is not a
legal status that is easily affected (e.g., here).
Alternatively, it can be read as affirming the
presumption of state continuity in the context of
climate change, in which case the implications are
profound: it would involve the ICJ accepting that
statehood as a legal status can exist even without
the constituent elements of statehood, primarily
population and territory. The differences between

the two scenarios are significant.

Starting with the first interpretation, there is
nothing particularly remarkable about the ICJ
declaring that “once a State is established, the
disappearance of one of its constituent elements
would not necessarily entail the loss of its
statehood.” International law is not unfamiliar
with situations where States lost compliance with

the constituent criteria of statehood, e.g., due to



military occupation or government failure (“failed
States”), without this affecting their status as
States (e.g., here). It is, after all, this practice that
has informed and substantiates the presumption
of State continuity in international law. According
to this interpretation, paragraph 363 of the
opinion holds little significance beyond entailing
the |CJ’s support or confirmation of this
presumption, with no significant implications
capable of being drawn from it.

Under the second interpretation of paragraph 363,
the 1CJ’s restatement of the presumption of State
continuity is not just a general remark, but it is

considered and framed against the backdrop of

climate change (separate opinion of Judge

Aurescu, separate opinion of Judge Bhandari,

declaration of Judge Tomka, para 2). There are

two main arguments favouring this reading. First,
not only is the declaration issued in an advisory
opinion on climate change, but it comes after the
ICJ recalls the existential threats of sea level rise
and participant statements backing the
presumption for the States that may be impacted.
Second, the ICJ did not say that the presumption
applies only when there is a change in the
constituent elements of statehood, but also when
those elements disappear entirely. According to
Judge Tomka (para. 2), there is no doubt that here
the 1CJ “has in mind the disappearance of the
territory of a State in case it becomes completely

submerged as a result of sea-level rise.”

On the other hand, however, the 1CJ was extremely
careful and did not, in the sentence in question,
include any references to sea level rise or climate
change more broadly. It is likely that this was a

deliberate decision; were the ICJ as a whole



comfortable and legally convinced that this
presumption extends to the situation of statehood
in relation to climate change, the opinion would
have clearly stated this. The individual opinions
stating that the opinion could have been firmer in
affirming a presumption of State continuity in the
context of climate change lend support to what
the 1CJ intentionally left out (see particularly the

separate opinion of Vice-President Sebutinde).

Sometimes refraining from saying something can
be as powerful - and revealing - as stating it,

especially in legal writing.
Further Reflections

If one is ready to accept that the ICJ extended the
presumption of continuity to the context of
climate change (e.g., here), the question then
becomes whether this is supported by state
practice, either past or present (see particularly
the_declaration of Judge Tomka).

It is not obvious that a presumption of State
continuity in relation to climate change, and thus
the |CJ’s view, can be based on past State
continuity practice. As discussed by Judge Tomka
(para. 5) and also some States in other fora (e.g.,
here), international practice surrounding the
presumption of State continuity is in situations
distinct from that of climate change (see more on
the limited value of past practice in Corneo and
Scherer’s analysis in this symposium). It has been
linked to temporary situations of loss of
constituent elements, e.g., of effective
government (Judge Tomka, para. 5) or other
situations related to changes in the size of
territory and population (e.g., here). Even if a

number of States favouring State continuity have



referred to this past international practice, climate
change may present challenges to statehood that
are much more far reaching and lasting (e.g.,
here). The elements of population and territory
may be gone entirely. This would, of course,
compromise the elements of government and
capacity to enter into international relations. It
follows that it is not clear and certain that the
presumption of State continuity, as developed
through international practice, furnishes a valid
legal ground for presumption in relation to

climate change.

True, as also expressed by Judge Tomka (para. 6), in
recent years an increasing number of States have
advanced the position in both bilateral and
multilateral settings that climate change should
not affect the existing international legal
personality of small island states that may be
impacted. But a widespread and consolidated
body of State practice is still to grow. Much of the
evidence regarding State practice is contained in
the reports of the Co-Chairs of the International
Law Commission (ILC) Study Group on sea level
rise in relation to international law (here, here
and_here). Importantly, neither of these reports
posits that State practice, accompanied by opinio
juris, has developed to extend the presumption of
state continuity to the context of climate change.
It is relevant to note that the opinion does not
engage with recent State practice on this matter,
nor does the ICJ provide any systematic empirical
examination of it. All that is mentioned is the view
of “several participants” in the proceedings that
sea level rise “poses a significant threat ... to the
very statehood of small island States” and that “in
the event of the complete loss of a State’s
territory and the displacement of its population, a



strong presumption in favour of continued

statehood should apply” (para. 363).

Some States have also linked their support for
continuing statehood in the context of climate
change with the right of self-determination,
respect for territorial integrity, the State’s
fundamental right of survival, permanent
sovereignty over natural resources, and so on (e.g.,

written comments of Kiribati, oral statement of

Tonga, oral statement of Tuvalu, and oral

statement of El Salvador; see also Judge Tomka,
para. 7). While the 1CJ did mention territorial
integrity, permanent sovereignty over natural
resources, and self-determination, this was done
in the context of the threats that sea level rise
presents to these legal norms (paras. 357 and
363). The opinion did not deal with the legal
arguments that connect these legal norms with
the presumption of State continuity, if or how they
interact with one another, and then what content
or scope the norms have.Judge Tomka devoted
some attention to these arguments in his separate
declaration. For him, the essential difficulty in
applying these legal norms to State continuity is
that they “are heavily tied to territory” and
presuppose the existence of territory or the State
as a territorial unit, suggesting that they do not
apply to a situation in which territory has been

submerged due to rising sea levels (paras. 7-8).

Finally, if one is to accept the interpretation that
paragraph 363 implies an acceptance of State
continuity in the context of rising sea levels, the
|CJ’s restatement of the presumption of State
continuity also bears on the applicability of Article
1 of the Montevideo Convention and the contours

of State extinction. The full submergence of



States due to rising sea levels implies not merely
the loss of one of the constituent elements listed
in Article 1 but rather all of them. Without
territory, the population is likely to disperse, there
is little left to govern, and the capacity to engage
in international relations will be severely
constrained. Thus, if paragraph 363 is to be
understood as endorsing State continuity in the
context of climate change, Article 1 of the
Montevideo Convention becomes largely
irrelevant when it comes to maintaining
statehood, and a State would not necessarily be
extinguished by the disappearance of all of the

basic elements of statehood.
Conclusion

Paragraph 363 of the IC)’s advisory opinion could
have significant implications - or very limited
ones - depending on how it is understood. If one
were to look for a silver lining, it is that at least
the |CJ did not assert that the presumption of
state continuity could not apply in the context of
climate change, and that is still meaningful in
itself. At the same time, the ambiguity in the
discussion of statehood and state continuity is
unhelpful for the small island nations that are at
greatest risk from climate change but have
contributed next to nothing to it and the
international community more broadly. The 1CJ
ought to have addressed this crucial matter with
greater care, articulating a clearer stance and
providing more rigorous legal analysis and relying
more substantively on State practice.
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