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Obligations of States in respect of Climate Change

Summary of the Advisory Opinion of 23 July 2025

Chronology of the procedure (paras. 1-36)

The Court first recalls that on 12 April 2023, the Secretary-General of the United Nations
officially communicated to the Court the decision taken by the General Assembly of the
United Nations (hereinafter the “General Assembly”) to submit to it the questions set forth in its

resolution 77/276 adopted on 29 March 2023.
The resolution reads as follows:

“The General Assembly,

Decides, in accordance with Article 96 of the Charter of the United Nations, to
request the International Court of Justice, pursuant to Article 65 of the Statute of the
Court, to render an advisory opinion on the following question:

‘Having particular regard to the Charter of the United Nations, the
International Covenant on Civil and Political Rights, the International
Covenant on Economic, Social and Cultural Rights, the United Nations
Framework Convention on Climate Change, the Paris Agreement, the
United Nations Convention on the Law of the Sea, the duty of due
diligence, the rights recognized in the Universal Declaration of Human
Rights, the principle of prevention of significant harm to the environment
and the duty to protect and preserve the marine environment,

(a) What are the obligations of States under international law to ensure the
protection of the climate system and other parts of the environment
from anthropogenic emissions of greenhouse gases for States and for
present and future generations?

(b) What are the legal consequences under these obligations for States
where they, by their acts and omissions, have caused significant harm
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.

to the climate system and other parts of the environment, with respect
to:

(i) States, including, in particular, small island developing States,
which due to their geographical circumstances and level of
development, are injured or specially affected by or are
particularly vulnerable to the adverse effects of climate change?

(ii)) Peoples and individuals of the present and future generations
affected by the adverse effects of climate change?’”

1. JURISDICTION AND DISCRETION (PARAS. 37-49)

The Court first addresses the question of whether it has jurisdiction to give the advisory
opinion requested. It notes that, in accordance with the requirement in Article 96 of the Charter and
Article 65 of its Statute, it must satisfy itself that the question on which it is requested to give its
opinion is a “legal question”. It considers that the two questions put to it by the General Assembly
are legal questions and therefore that it has jurisdiction in the matter. It is also of the view that there
is no compelling reason for it to decline to give the opinion requested by the General Assembly.

I1. GENERAL CONTEXT AND SCIENTIFIC ASPECTS (PARAS. 50-87)

The Court then turns to the context in which resolution 77/276 was adopted, as well as to the
relevant scientific background. It notes in this respect that the consequences of climate change are
severe and far-reaching; they affect both natural ecosystems and human populations. Rising
temperatures are causing the melting of ice sheets and glaciers, leading to sea level rise and
threatening coastal communities with unprecedented flooding. Extreme weather events, such as
hurricanes, droughts and heatwaves, are becoming more frequent and intense, devastating
agriculture, displacing populations and exacerbating water shortages. Furthermore, the disruption of
natural habitats is pushing certain species toward extinction and leading to irreversible loss of
biodiversity. Human life and health are also at risk, with an increased incidence of heat-related
illnesses and the spread of climate-related diseases. These consequences underscore the urgent and
existential threat posed by climate change. In examining these consequences, the Court relies
primarily on the reports of the Intergovernmental Panel on Climate Change (hereinafter the “IPCC”),
which participants agree constitute the best available science on the causes, nature and consequences
of climate change. It further observes that the adverse effects of climate change on the climate system
have been acknowledged by the United Nations, including the United Nations Environment
Programme, and its specialized agencies, such as the World Meteorological Organization, the World
Health Organization and the International Maritime Organization.

The IPCC has concluded with “very high confidence” that risks and projected adverse impacts
and related loss and damage from climate change will escalate with every increment of global
warming. It adds that these risks, projected adverse impacts and related loss and damage are “higher
for global warming of 1.5°C than at present, and even higher at 2°C”.

II1. SCOPE AND MEANING OF THE QUESTIONS POSED BY
THE GENERAL ASSEMBLY (PARAS. 88-111)

As the Court has previously stated, it has the power to interpret the questions put to it for an
advisory opinion. If questions put to the Court are ambiguous or vague, the Court may clarify them
before giving an opinion. In the present instance, the Court considers that there is no need for it to
reformulate the questions submitted to it. However, since diverging views have been expressed as to
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the scope and meaning of the questions, the Court will examine the questions put to it in order to
ascertain the precise meaning and scope to be attached to the words and expressions used therein.

A. Scope of the General Assembly’s request (paras. 93-97)

In formulating its reply to the questions, the Court must frame the material, territorial and
temporal scope of its inquiry.

With regard to its material scope, the Court observes that question (@) posed by the General
Assembly asks the Court to set forth the legal obligations of States under international law to “ensure
the protection of the climate system and other parts of the environment from anthropogenic emissions
of greenhouse gases”. Question (b) asks the Court to address the legal consequences under these
obligations for the “acts and omissions” of States where they have caused significant harm to the
climate system and other parts of the environment. In the Court’s view, the two questions are
interrelated and require the Court to identify the obligations of States in respect of activities that
adversely affect the climate system, as well as the legal consequences arising from the breach of
these obligations. In this regard, the Court is further of the view that the relevant conduct for the
purposes of these advisory proceedings is not limited to conduct that, itself, directly results in
emissions of greenhouse gases (hereinafter “GHGs”), but rather comprises all actions or omissions
of States which result in the climate system and other parts of the environment being adversely
affected by anthropogenic GHG emissions.

Turning to the territorial scope of the request, it follows from the Court’s conclusions on the
material scope of the questions put to it that the General Assembly did not intend to impose any
territorial limits to the Court’s inquiry. The references in the preamble to the request to the protection
of the global climate lead it to conclude that it is requested by the General Assembly to formulate its
reply not in respect of any particular territory or regions, but in global terms, especially since GHG
emissions are unequivocally caused by human activities, which are not territorially limited.

With regard to the temporal scope of the request, the Court observes that while these temporal
issues may be particularly relevant for an in concreto assessment of the responsibility of States for
breaches of obligations pertaining to the protection of the climate system, the present opinion is not
concerned with the invocation and determination of the responsibility of individual States or groups
of States. Rather, the present opinion considers the legal obligations of all States under question (a)
and identifies the relevant legal régime applicable to legal consequences arising under those legal
obligations in reply to question (b).

B. Meaning and scope of question (a) (paras. 98-100)

Turning to the scope of question (@), the Court observes that it is requested by the General
Assembly to identify “the obligations of States under international law to ensure the protection of
the climate system and other parts of the environment”. In the Court’s view, the unqualified reference
to obligations “under international law” indicates the intention of the General Assembly to seek the
Court’s opinion on the obligations incumbent upon States under the entire corpus of international
law. This interpretation of the scope of the first question is confirmed by the chapeau to the questions,
which requests the Court, when formulating its reply, to have “particular regard” to certain legal
instruments, and rules and principles of international law.

C. Meaning and scope of question (b) (paras. 101-111)

The Court then turns to question (b), and considers that the meaning and scope of the question
rests on the interpretation of the following terms:



1. “Under these obligations”

At the outset, the Court observes that question (b) is connected with question (). It considers
that the use of the phrase “under these obligations” contained in question (b) means that the legal
consequences to be determined by the Court are those arising from the various obligations under
international law which the Court is called upon to identify under question (a).

2. “Legal consequences”

With regard to the term “legal consequences” contained in question (b), the Court observes
that, in general, legal consequences are identified and addressed through the application of the
secondary rules of international law concerning the responsibility of States for internationally
wrongful acts. In this context, the Court considers that it is only called upon, first, to establish the
applicable legal framework of State responsibility in respect of States that have breached their
obligations to protect the climate system, and, second, to outline in general terms the legal
consequences flowing therefrom. In doing so, the Court does not prejudge the merits of any future
claims that may be brought in relation to the subject-matter of the present proceedings before courts
or tribunals.

3. Legal consequences “for States” and with respect to States that are “specially affected” or
“are particularly vulnerable”

The term “for States” contained in question (b) (i) refers to States that, by their actions or
omissions, may have adversely affected the climate system and other parts of the environment
through GHG emissions. The Court recalls that it is not called upon to determine the responsibility
of any State or group of States under international law, generally or in any specific instance.

As for legal consequences with respect to certain categories of States that are “specially
affected” or “are particularly vulnerable”, the Court notes that the application of the rules on State
responsibility under customary international law does not differ depending on the category or status
of an injured State. Thus, “specially affected” States or States that are “particularly vulnerable” are
in principle entitled to the same remedies as other injured States. The Court recognizes, however,
that certain States, in particular small island developing States, have faced and are likely to face
greater levels of climate change-related harm owing to their geographical circumstances and level of
development. A unique situation faced by small island States and low-lying coastal States was
addressed by many participants that raised concerns over issues of sea level rise. However, in the
Court’s view, these matters do not fall within the scope of question (). Rather, they are governed by
the relevant primary rules of international law, in particular rules concerning maritime zones and
entitlements and statehood. Accordingly, these matters will be addressed in the Court’s consideration
of the relevant obligations of States under question (a).

4. Legal consequences with respect to “peoples and individuals”

The Court observes that question (b) (ii) enquires about the legal consequences “with respect
to ... [pJeoples and individuals of the present and future generations affected by the adverse effects
of climate change”. The Court considers that whether individuals are entitled to invoke a State’s
responsibility for failure to comply with obligations identified under question (@) depends not on the
general rules on State responsibility, but on the specific treaties and other legal instruments that create
procedural and substantive rights and obligations governing the relationship between the States and
individuals concerned.
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IV. QUESTION (4) PUT TO THE COURT: OBLIGATIONS OF STATES
IN RESPECT OF CLIMATE CHANGE (PARAS. 112-404)

A. Applicable law (paras. 113-173)
In its request, the General Assembly invites the Court to have “particular regard to”

“the Charter of the United Nations, the International Covenant on Civil and Political
Rights, the International Covenant on Economic, Social and Cultural Rights, the
United Nations Framework Convention on Climate Change, the Paris Agreement, the
United Nations Convention on the Law of the Sea, the duty of due diligence, the rights
recognized in the Universal Declaration of Human Rights, the principle of prevention
of significant harm to the environment and the duty to protect and preserve the marine
environment”.

The phrase “particular regard to”, while indicating that a wide range of international legal rules
and principles are potentially relevant, does not mean that the General Assembly requests the Court
to address every rule of international law, including the obligations contained therein, in respect of
climate change. The Court therefore identifies the most directly relevant applicable law governing
the questions of which it has been seised.

1. Charter of the United Nations

The Charter of the United Nations, which is a pillar of contemporary international law,
requires States, inter alia, to act in accordance with certain principles, including when addressing
problems of common concern, such as climate change. Accordingly, the Charter forms part of the
most directly relevant applicable law.

2. Climate change treaties

The United Nations Framework Convention on Climate Change (hereinafter the “UNFCCC”),
which entered into force on 21 March 1994, the Kyoto Protocol, which entered into force on
16 February 2005, and the Paris Agreement, which entered into force on 4 November 2016,
complement each other and are the principal legal instruments regulating the international response
to the global problem of climate change. The Framework Convention establishes the ultimate
objective, namely to stabilize GHG concentrations in the atmosphere at a level that would prevent
dangerous anthropogenic interference with the climate system, as well as the basic principles and
general obligations of States in respect of climate change. The Kyoto Protocol and the Paris
Agreement, for their part, translate these basic principles and general obligations into a set of more
specific interrelated obligations. The Court considers that the lack of agreement on a further
commitment period under the Kyoto Protocol after the adoption of the Paris Agreement does not
mean that the Kyoto Protocol has been terminated. The Kyoto Protocol therefore remains part of the
applicable law.

The Court thus concludes that the three climate change treaties, namely the UNFCCC, the
Kyoto Protocol and the Paris Agreement, form part of the most directly relevant applicable law.

3. United Nations Convention on the Law of the Sea

The request from the General Assembly includes the United Nations Convention on the Law
ofthe Sea (hereinafter “UNCLOS”) among the sources to which the Court is asked to have “particular
regard”. In the view of the Court, UNCLOS also forms part of the most directly relevant applicable
law.



4. Other environmental treaties

The Court then determines the other environmental treaties which form part of the most
directly relevant applicable law, namely the Vienna Convention for the Protection of the Ozone Layer
(hereinafter the “Ozone Layer Convention”), the Montreal Protocol on Substances that Deplete the
Ozone Layer (hereinafter the ‘“Montreal Protocol”), the Convention on Biological Diversity
(hereinafter the “Biodiversity Convention”), and the United Nations Convention to Combat
Desertification in those Countries Experiencing Serious Drought and/or Desertification, particularly
in Africa (hereinafter the “Desertification Convention”™).

The Court is aware that there are many other treaties which are relevant for the efforts of the
international community of States to address the global problem of climate change. However, the
Court confines itself to examining the most directly relevant applicable law regarding climate
change.

5. Customary international law
(a) Duty to prevent significant harm to the environment

In its Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, the Court
recognized that the duty to prevent significant harm to the environment is not confined to instances
of direct cross-border harm and that it applies to global environmental concerns. Therefore, this duty
also applies with respect to the climate system and other parts of the environment.

The duty to prevent significant harm to the environment is an obligation to act with due
diligence. The determination of what is required by due diligence ultimately “calls for an assessment
in concreto” of what is reasonable under the specific circumstances in which a State finds itself. This
does not exclude the identification of a required standard of conduct at a general level, depending on
the overall character of the risk to the part of the environment in question. This is particularly apposite
with respect to climate change because the specific character of the risk of significant harm to the
climate system is indisputably established.

Under these circumstances, the Court recognizes that the standard of due diligence for
preventing significant harm to the climate system is stringent. Moreover, due diligence entails not
only the adoption of appropriate rules and measures, but also a certain level of vigilance in their
enforcement and the exercise of administrative control. As concerns climate change, a heightened
degree of vigilance and prevention is required.

The Court concludes that the duty of States to prevent significant environmental harm applies
in the context of climate change and that this duty forms part of the most directly relevant applicable
law.

(b) Duty to co-operate for the protection of the environment

The duty to co-operate lies at the core of the Charter of the United Nations. This obligation
has been spelled out in the “Declaration on Principles of International Law concerning Friendly
Relations and Co-operation among States in accordance with the Charter of the United Nations™ of
24 October 1970. The Court has held that “the adoption by States of this text affords an indication of
their opinio juris as to customary international law”. That observation also applies to the duty to
co-operate in so far as it finds expression in many binding and non-binding instruments relating
specifically to the environment. In view of the related practice of States, the Court considers that the
duty of States to co-operate for the protection of the environment is a rule whose customary character
has been established. This duty to co-operate is intrinsically linked to the duty to prevent significant
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harm to the environment, because unco-ordinated individual efforts by States may not lead to a
meaningful result.

For these reasons, the Court considers that the duty to co-operate for the protection of the
environment forms part of customary international law and can also serve as a guiding principle for
the interpretation of other rules. It forms part of the most directly relevant applicable law.

6. International human rights law

The Court considers that the core human rights treaties, including the International Covenant
on Economic, Social and Cultural Rights and the International Covenant on Civil and Political
Rights, adopted in 1966, and the human rights recognized under customary international law form
part of the most directly relevant applicable law.

7. Other principles

Given its continuous and uncontested universal recognition, the Court considers that the
principle of sustainable development, which concerns the “need to reconcile economic development
with protection of the environment”, guides the interpretation of certain treaties and the
determination of rules of customary international law, including the duty to prevent significant harm
to the environment and the duty to co-operate for the protection of the environment.

The Court is of the view that the principle of common but differentiated responsibilities and
respective capabilities, which reflects the need to distribute equitably the burdens of the obligations
in respect of climate change, taking into account, inter alia, States’ historical and current
contributions to cumulative GHG emissions, and their different current capabilities and national
circumstances, is a manifestation of the principle of equity and guides the interpretation of
obligations under international environmental law beyond its express articulation in different treaties.
The principle of common but differentiated responsibilities and respective capabilities does not
establish new obligations but is relevant for the interpretation of treaties and the determination of
rules of customary law relating to the environment.

The Court considers that the function of equity as a legal principle that is not to displace the
law or to exceed its limits but to derive an equitable solution as appropriate from the applicable law
is the same in the context of the obligations in respect of climate change, including those contained
in the UNFCCC and the Paris Agreement.

In the Court’s view, intergenerational equity, as an expression of the idea that present
generations are trustees of humanity tasked with preserving dignified living conditions and
transmitting them to future generations, is a manifestation of equity in the general sense and thus
shares its legal significance as a guide for the interpretation of applicable rules.

The Court observes that where there are threats of serious or irreversible damage, lack of full
scientific certainty should not be used as a reason for postponing cost-effective measures to prevent
environmental degradation. It is of the view that the measures under the climate treaties must be
taken with these considerations in mind.

The Court does not consider that the “polluter pays” principle, whereby “the polluter should,
in principle, bear the cost of pollution”, is part of the applicable law for the purposes of this Advisory
Opinion. This does not, however, preclude the possibility that forms of strict liability for hazardous
acts and other kinds of acts that are not wrongful under international law are developing.

For these reasons the Court concludes that the principles of sustainable development, common
but differentiated responsibilities and respective capabilities, equity, intergenerational equity and the
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precautionary approach or principle are applicable as guiding principles for the interpretation and
application of the most directly relevant legal rules.

8. Question of lex specialis

The Court then turns to the question of whether any of the rules thus identified are excluded
by virtue of the interpretative principle of lex specialis. This question concerns the relationship
between the climate change treaties and other rules of international law.

The Court notes at the outset that it is a generally recognized principle that, when several rules
bear on a single issue, they should, to the extent possible, be interpreted so as to give rise to a single
set of compatible obligations.

The principle of lex specialis is a maxim of interpretation that is used for determining which
of several potentially applicable rules is to prevail or whether the rules simply coexist. It is generally
accepted that, in some cases, a specific rule, or a specific set of rules, takes precedence over more
general or less focused rules, while in other cases the specific rule should be seen as an elaboration
of one or more general rules, the latter continuing to play an interpretative role in the background.
The application of the lex specialis principle depends on the circumstances of each case.

The International Law Commission (hereinafter the “ILC”) has explained that for the lex
specialis principle to apply it is not enough that the same subject matter is dealt with by two
provisions; there must be some actual inconsistency between them, or else a discernible intention
that one provision is to exclude the other. The Court cannot find any actual inconsistency between
the provisions of the climate change treaties and other rules and principles of international law that
may be relevant for the response to question (a). On the contrary, the preambles of the UNFCCC and
the Paris Agreement themselves contain references to other rules and principles. Nor can the Court
identify a discernible intention of the parties to the climate change treaties generally to displace other
possibly applicable rules or principles. There is, in particular, no indication that these instruments
are meant to apply while simultaneously excluding general customary international law or other
treaty rules on the protection of the environment. Moreover, States parties to the climate change
treaties were aware of their normative context and could have expressed a possible intention to
displace other rules and principles had they so wished.

For these reasons, the Court considers that the argument according to which the climate change
treaties constitute the only relevant applicable law cannot be upheld and finds that the principle of
lex specialis does not lead to a general exclusion by the climate change treaties of other rules of
international law.

9. Conclusion

For the reasons given above, the Court is of the view that the most directly relevant applicable
law consists of the Charter of the United Nations, the UNFCCC, the Kyoto Protocol, the Paris
Agreement, UNCLOS, the ozone layer treaties, the Biodiversity Convention, the Desertification
Convention, the customary duty to prevent significant harm to the environment and the duty to
co-operate for the protection of the environment, and international human rights law, as well as
certain guiding principles for the interpretation of various applicable rules and principles (sustainable
development, common but differentiated responsibilities and respective capabilities, equity,
intergenerational equity, and the precautionary approach or principle).
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B. Obligations of States under the climate change
treaty framework (paras. 174-270)

1. General overview of the climate change treaties

The Court then turns to the obligations of States under the climate change treaty framework,
which comprises three legally binding instruments concluded by States to address the problem of
climate change caused by anthropogenic GHG emissions, namely the UNFCCC, the Kyoto Protocol
and the Paris Agreement. The Court examines these treaties and certain relevant decisions of
governing bodies thereunder, in order to identify and clarify the main obligations of States
concerning the protection of the climate system and other parts of the environment from
anthropogenic GHG emissions.

In the process of interpretation, the Court takes into consideration the rules, principles,
mechanisms and institutions established under the climate change treaties in order to identify and
clarify the obligations of the parties. In this context, the key principles that permeate all three climate
change treaties are those contained in Article 3 of the UNFCCC. These guiding principles are
common but differentiated responsibilities and respective capabilities, the precautionary approach or
principle, sustainable development, equity and intergenerational equity. The Court recalls that, while
these principles do not constitute stand-alone obligations within the climate change treaty framework,
they guide the interpretation of the treaty obligations. In addition to these principles, the Court notes
that under the climate change treaties, the duty to co-operate, identified above as an obligation under
customary international law, also serves as a guiding principle.

In interpreting their obligations under the climate change treaties, States also need to have
recourse to the relevant decisions of the governing bodies of these treaties, which are the Conference
of the Parties (hereinafter the “COP”) of the UNFCCC, the COP serving as the meeting of the Parties
(hereinafter the “CMA”) to the Kyoto Protocol and the CMA to the Paris Agreement. The Court
observes that in certain circumstances the decisions of these bodies have certain legal effects. First,
when the treaty so provides, the decisions of COPs may create legally binding obligations for the
parties. Second, decisions of these bodies may constitute subsequent agreements under Article 31,
paragraph 3 (a), of the Vienna Convention on the Law of Treaties, in so far as such decisions express
agreement in substance between the parties regarding the interpretation of the relevant treaty, and
thus are to be taken into account as means of interpreting the climate change treaties.

2. Relationship between the UNFCCC, the Kyoto Protocol and the Paris Agreement

In the view of the Court, there is no incompatibility between the three climate change treaties.
On the contrary, they are mutually supportive, with the Kyoto Protocol and Paris Agreement
providing greater specification to the general obligations contained in the UNFCCC. Indeed, the
UNFCCC being a “framework convention”, and in view of the general character of the obligations
contained therein, the subsequent decisions by the parties — including decisions adopting protocols
and agreements under the UNFCCC — are intended to interpret or give substance to obligations in
the UNFCCC. Notwithstanding these observations, should there appear to be conflicts between the
treaties, the Court is of the view that these should be resolved by applying the rules of treaty
interpretation.

3. Obligations of States under the UNFCCC

The Court goes on to examine the obligations of parties under the UNFCCC and observes that
the UNFCCC provides a general framework for addressing the problem of climate change caused by
anthropogenic GHG emissions. In this connection, the UNFCCC addresses the full range of GHGs,
with the exception of those already controlled by the Montreal Protocol.
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The Court recalls that the “ultimate objective” of the UNFCCC, as set out in Article 2, is to
achieve “stabilization of greenhouse gas concentrations in the atmosphere at a level that would
prevent dangerous anthropogenic interference with the climate system”, and to ensure that “[sJuch a
level [is] achieved within a time frame sufficient to allow ecosystems to adapt naturally to climate
change, to ensure that food production is not threatened and to enable economic development to
proceed in a sustainable manner”. In the Court’s view, this provision sets the objective “in the light
of which the other [t]reaty provisions are to be interpreted and applied”. In pursuit of its “ultimate
objective”, Article 3 of the UNFCCC calls on the parties to take into account principles such as
common but differentiated responsibilities and respective capabilities, the specific needs and special
circumstances of developing country parties, sustainable development and co-operation, and
precautionary measures in their implementation of the Framework Convention.

A key feature of the Framework Convention is the distinction it draws between “developed
country Parties” and “developing country Parties”, which are subject to differing obligations. The
Framework Convention accomplishes this by providing for specific additional obligations on certain
developed country parties and other parties listed in Annex I (hereinafter “Annex I parties™).

(a) Mitigation obligations under the UNFCCC

The main obligations under the Framework Convention concerning mitigation are to be found
in Article 4. The Court observes that certain obligations under Article 4, paragraph 1, such as those
to develop, update, publish and make available national inventories of anthropogenic GHG emissions
and removals by sinks, and to formulate and publish national programmes, and the obligation to
communicate information to the COP, are obligations of result. Other obligations under Article 4,
paragraph 1, are obligations of conduct because they do not require parties to bring about a particular
result but rather require parties to use their best efforts to achieve certain results relating to mitigation.
The obligation to co-operate in the development and diffusion of technologies and practices that
control, reduce or prevent anthropogenic emissions of greenhouse gases is an example of such an
obligation. In the Court’s view, the legal obligations under Article 4, paragraph 1, are interconnected
obligations of conduct and result.

The Court then turns to Article 4, paragraph 2, of the Framework Convention, which sets out
commitments for Annex I parties. It observes that the said provision sets forth a number of distinct
but interrelated obligations. First, Article 4, paragraph 2, provides that each Annex I party “shall
adopt” national policies and take corresponding measures on the mitigation of climate change, by
limiting its anthropogenic GHG emissions and protecting and enhancing its GHG sinks and
reservoirs. Second, Annex I parties are obliged to periodically communicate detailed information on
such policies and measures, as well as on their resulting projected anthropogenic emissions with the
aim of returning to their 1990 levels. Third, there is an obligation on Annex I parties to co-ordinate
as appropriate with other such parties, relevant economic and administrative instruments developed
to achieve the objective of the Convention. Finally, the Annex I parties are obliged to identify and
periodically review their own policies and practices which lead to greater levels of anthropogenic
GHG emissions.

Having identified the mitigation obligations of all parties (see Article 4, paragraph 1) and the
mitigation obligations of Annex I parties (see Article 4, paragraph 2), the Court finds it necessary to
recall that all obligations identified above are legally binding upon the parties to which they pertain,
regardless of whether the obligation in question is one of result or one of conduct. It notes in this
respect that the distinction between these two types of obligations is not necessarily a strict one and
that both may result in the responsibility of a State for breach of the relevant obligation.
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(b) Adaptation obligations under the UNFCCC

The Court observes that adapting to the adverse effects of climate change is, along with
mitigation, a major area of action for parties under the Framework Convention. Several provisions
of the Framework Convention refer to obligations relating to adaptation. These provisions are legally
binding in nature. The same is true of the obligation incumbent upon all parties to formulate,
implement, publish and regularly update national and, where appropriate, regional programmes
containing measures to facilitate adequate adaptation to climate change (Article 4, paragraph 1 (b)).

Article 4, paragraph 4, of the UNFCCC also provides that developed country parties and other
parties included in Annex II, which comprise a subset of parties contained in Annex I, “shall” assist
the developing country parties that are particularly vulnerable to the adverse effects of climate change
in meeting the costs of adaptation to those adverse effects. This is a legally binding obligation on all
parties that are listed in Annex II.

The Court further observes that funding, insurance and the transfer of technology are three
adaptation measures identified in Article 4, paragraph 8. Article 4, paragraph 9, further requires that
“Parties shall take full account of the specific needs and special situations of the least developed
countries in their actions with regard to funding and transfer of technology”. The Court considers
that the phrases used in these provisions have the effect of giving parties some discretion in the
implementation of their commitments under Article 4. However, this discretion does not detract from
their character as legally binding obligations.

(¢) Obligations of co-operation and assistance under the UNFCCC

The Court considers that international co-operation is indispensable in the field of climate
change, and that the customary duty to co-operate for the protection of the environment is reflected
in several provisions of the climate change treaties, including the UNFCCC. The duty to co-operate
is an obligation of conduct, the fulfilment of which is assessed against a standard of due diligence.

4. Obligations of States under the Kyoto Protocol

The Court then considers the Kyoto Protocol to the UNFCCC. It notes that the absence of a
new commitment period after 2020 does not deprive that instrument of its legal effect and that its
provisions may still serve as, inter alia, (i) interpretative aids for the identification of obligations
under the climate change treaty framework and (ii) substantive provisions to assess the compliance
of Annex I parties listed in Annex B of the Protocol with applicable emission reduction targets during
the relevant commitment period. Thus, non-compliance with emission reduction commitments by a
State may constitute an internationally wrongful act.

5. Obligations of States parties under the Paris Agreement

The Court turns next to the obligations of States parties to the Paris Agreement. As a general
matter, the Court notes that while the Paris Agreement provides for limiting the global average
temperature increase to well below 2°C above pre-industrial levels as a goal and 1.5°C as an
additional effort, 1.5°C has become the scientifically based consensus target under the Paris
Agreement. In the Court’s view, the decisions of the CMAs express the agreement in substance
between the parties regarding the interpretation of Article 2 of the Paris Agreement, and thus
constitute subsequent agreements in relation to the interpretation of the Paris Agreement within the
meaning of Article 31, paragraph 3 (a), of the Vienna Convention on the Law of Treaties.
Accordingly, the Court considers the 1.5°C threshold to be the parties’ agreed primary temperature
goal for limiting the global average temperature increase under the Paris Agreement. The Court adds
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that this interpretation is consistent with Article 4, paragraph 1, of the Paris Agreement, which
requires that mitigation measures be based on the “best available science”.

The Court considers that the Framework Convention’s overall objective constitutes the object
and purpose of the Paris Agreement, with the temperature goal providing a means for achieving this
object and purpose.

The Court notes that although there are several references to the principle of common but
differentiated responsibilities and respective capabilities in the Paris Agreement, indicating the key
role that the principle plays in the interpretation of its provisions, this principle has been formulated
differently in the Agreement through the addition of the phrase “in the light of different national
circumstances”. In the view of the Court, the additional phrase does not change the core of the
principle of common but differentiated responsibilities and respective capabilities; rather, it adds
nuance to the principle by recognizing that the status of a State as developed or developing is not
static but depends on an assessment of the current circumstances of the State concerned.

The Court also notes that the Paris Agreement contains several obligations of conduct and
obligations of result which are mutually supportive. As observed earlier, with regard to obligations
of conduct under the customary duty to prevent significant harm to the environment, parties are
required to act with due diligence. Thus, the compliance of parties with their obligations of conduct
under the Paris Agreement is assessed on the basis of whether the party in question exercised due
diligence and employed best efforts by using all the means at its disposal in the performance of those
obligations.

(a) Mitigation obligations under the Paris Agreement

The Court recalls that mitigation involves human intervention to reduce emissions or enhance
carbon sinks. It notes that the mitigation obligations of States parties under the Paris Agreement are
set out in Article 4.

To achieve its objectives, the Paris Agreement establishes obligations concerning nationally
determined contributions (hereinafter “NDCs”) whereby parties outline and communicate their
climate actions.

In accordance with Article 4, paragraph 2, of the Paris Agreement, each party must prepare,
communicate and maintain successive NDCs that it intends to achieve. Parties are required to pursue
domestic mitigation measures, with the aim of achieving the objectives of such contributions. These
two sentences in Article 4, paragraph 2, establish legally binding obligations upon States.

The Court observes that the obligation to prepare, communicate and maintain successive
NDCs is procedural in nature and an obligation of result. Another obligation of result is found in
Article 4, paragraph 9, of the Paris Agreement, which provides that each party must communicate a
nationally determined contribution every five years. Similarly, Article 4, paragraph 13, provides that
parties must account for their nationally determined contributions, and Article 4, paragraph 12,
requires that parties register them.

Given these obligations of result, the failure to prepare, communicate and maintain successive
NDCs, to account for them and to register them would constitute a breach of the above-mentioned
obligations. The mere formal preparation, communication and maintenance of successive NDCs is
not sufficient to comply with the obligations under Article 4.

The Court then turns to the question whether the content of the NDC:s is left to the discretion
of each party under the scheme of the Paris Agreement. The answer to this question depends on the
interpretation of Article 4, which is to be undertaken in good faith, on the basis of the ordinary
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meaning of the terms in that Article, in their context and in light of the object and purpose of the
Paris Agreement. Paragraph 3 of that provision sets out certain expectations and standards that apply
to parties in preparing their NDCs. First, that “[e]Jach Party’s successive nationally determined
contribution will represent a progression” beyond that party’s current NDCs means that a party’s
NDCs must become more demanding over time. Second, a party’s NDCs must reflect “its highest
possible ambition”. In the Court’s view, when interpreted in its context and in light of its object and
purpose and the customary obligation to prevent significant harm to the environment, Article 4,
paragraph 3, reveals that the content of a party’s NDCs must, in fulfilment of its obligations under
the Paris Agreement, be capable of making an adequate contribution to the achievement of the
temperature goal.

The Court recalls that the standard of due diligence varies depending on a range of factors. In
the current context, because of the seriousness of the threat posed by climate change, the standard of
due diligence to be applied in preparing the NDCs is stringent. This means that each party has to do
its utmost to ensure that the NDCs it puts forward represent its highest possible ambition in order to
realize the objectives of the Agreement.

The obligation to prepare and communicate NDCs capable of realizing the objectives of the
Agreement applies to all parties to the Paris Agreement. However, consistent with the varying
character of due diligence and the principle of common but differentiated responsibilities and
respective capabilities, the standard to be applied when assessing the NDCs of different parties will
vary depending, inter alia, on historical contributions to cumulative GHG emissions, and the level
of development and national circumstances of the party in question. This is confirmed by the Paris
Agreement.

In light of the foregoing, the Court concludes that, rather than being entirely discretionary,
NDCs must satisfy certain standards under the Paris Agreement. All NDCs prepared, communicated
and maintained by parties under the Paris Agreement must, when taken together, be capable of
realizing the objectives of the Agreement which are set out in Article 2.

The Court turns next to the obligation contained in the second sentence of Article 4,
paragraph 2, which provides that “Parties shall pursue domestic mitigation measures, with the aim
of achieving the objectives of” their successive NDCs. This obligation is substantive in nature and
creates individual obligations for each party. Moreover, the obligation to pursue domestic mitigation
measures is an obligation of conduct and not an obligation of result. Thus, compliance with that
obligation is to be assessed on the basis of whether the parties exercised due diligence in their efforts
and in deploying appropriate means to take domestic mitigation measures, including in relation to
activities carried out by private actors. The Court considers that the standard of due diligence
attaching to the obligation to pursue domestic mitigation measures is stringent on account of the fact
that the best available science indicates that the risks and projected adverse impacts and related losses
and damages from climate change escalate with every increment of global warming.

(b) Adaptation obligations under the Paris Agreement

The Court finds that specific obligations pertaining to adaptation are contained in Article 7,
paragraph 9, of the Paris Agreement, which provides that “[e]ach Party shall, as appropriate, engage
in adaptation planning processes and the implementation of actions, including the development or
enhancement of relevant plans, policies and/or contributions”.

The Court considers that the fulfilment of adaptation obligations of parties is to be assessed
against a standard of due diligence. It is therefore incumbent upon parties to enact appropriate
measures (examples of which are provided in Article 7, paragraph 9) that are capable of enhancing
adaptive capacity, strengthening resilience and reducing vulnerability to climate change. In this
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connection, parties must use their best efforts, in line with the best available science, with a view to
achieving the aforementioned objectives.

Finally, the Court observes that the adaptation obligations under the Paris Agreement
complement the mitigation obligations in preventing and reducing the harmful consequences of
climate change.

(c) Obligations of co-operation, including financial assistance, technology transfer and
capacity-building under the Paris Agreement

The Court notes that the Paris Agreement establishes obligations of co-operation with respect
to specific issue areas, such as adaptation, and loss and damage. As observed earlier in respect of the
obligation to co-operate under the UNFCCC, such obligations exist for States both under
conventional international law, including Articles 7, 9 and 12 of the Paris Agreement, and customary
international law. These coexisting obligations inform each other and, in the present instance, the
Court considers that the customary duty to co-operate for the protection of the environment reinforces
the treaty-based co-operation obligations under the Paris Agreement.

The Court notes that States are free to select the means of co-operating, as long as such means
are consistent with the obligations of good faith and due diligence. The Court considers, however,
that the principal forms of co-operation prescribed by the Paris Agreement are financial assistance,
technology transfers and capacity-building.

For all these reasons, the Court considers that the climate change treaties establish stringent
obligations upon States to ensure the protection of the climate system and other parts of the
environment from anthropogenic GHG emissions.

C. Obligations of States under customary international law
relating to climate change (paras. 271-315)

1. Duty to prevent significant harm to the environment

The customary duty to prevent transboundary environmental harm, which requires States to
“use all the means at [their] disposal in order to avoid activities which take place in [their] territory,
or in any area under [their] jurisdiction, causing significant damage to the environment of another
State”, also applies to the climate system, which is an integral and vitally important part of the
environment and which must be protected for present and future generations. The main elements of
the obligation of prevention in the context of protection of the climate system are (a)the
environmental harm to be prevented and (b) due diligence as the required standard of conduct.

(a) Risk of significant harm to the environment, including to the climate system

For the duty to prevent to arise, there must be a risk of significant harm to the environment.
Whether an activity constitutes a risk of significant harm depends on both the probability or
foreseeability of the occurrence of harm and its severity or magnitude and should therefore be
determined by, among other factors, an assessment of the risk and level of harm combined. The Court
is of the view that a risk of significant harm may also be present in situations where significant harm
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to the environment is caused by the cumulative effect of different acts undertaken by various States
and by private actors subject to their respective jurisdiction or control.

The determination of “significant harm to the climate system and other parts of the
environment” must take into account the best available science. The question whether any specific
harm, or risk of harm, to a State constitutes a relevant adverse effect of climate change must be
assessed in concreto in each individual situation.

Accordingly, the Court considers that the diffuse and multifaceted nature of various forms of
conduct which contribute to anthropogenic climate change does not preclude the application of the
duty to prevent significant harm to the climate system and other parts of the environment. This duty
arises as a result of the general risk of significant harm to which States contribute, in markedly
different ways, through the activities undertaken within their jurisdiction or control.

(b) Due diligence as the required standard of conduct

The Court reaffirms that States must fulfil their duty to prevent significant harm to the
environment by acting with due diligence. The following elements are particularly relevant when it
comes to determining what due diligence requires from a State in a particular situation, including in
the context of climate change: (i) appropriate rules and measures, which include, but are not limited
to, regulatory mitigation mechanisms that are designed to achieve the deep, rapid and sustained
reductions of GHG emissions that are necessary for the prevention of significant harm to the climate
system; (ii) the availability of scientific and technological information and the need to acquire and
analyse such information; (iii) current standards which may arise from binding and non-binding
norms, but may also be reflected in certain decisions of the COPs to the climate change treaties and
in recommended technical norms and practices, as appropriate; (iv) the principle of common but
differentiated responsibilities and respective capabilities, it being understood that “the degree of care
expected of a State with a well-developed economy and human and material resources and with
highly evolved systems and structures of governance is different from States which are not so well
placed” but which are nevertheless obliged to take all the means at their disposal to protect the climate
system in accordance with their capabilities and available resources; (v) scientific information
regarding the probability and the seriousness of possible harm, it being understood that States should
also not refrain from or delay taking actions of prevention in the face of scientific uncertainty; (vi) the
assessment by States of the risks and impact of proposed activities contributing to GHG emissions
to be undertaken within their jurisdiction or control, on the basis of the best available science; and
(vii) States’ notification of and consultation in good faith with other States where planned activities
within their jurisdiction or control create a risk of significant harm or significantly affect collective
efforts to address harm to the climate system, such as the implementation of policy changes in
relation to the exploitation of resources linked to GHG emissions.

2. Duty to co-operate

The Court recalls that the duty of States to co-operate for the protection of the environment
has a customary character. It emphasizes the importance of co-operation in the context of a resource
shared by a limited number of States. This observation applies even more to the climate system,
which is a resource shared by all States. Co-operation between States is the very foundation of
meaningful international efforts with respect to climate change.

The Court recognizes that the duty to co-operate leaves States some discretion in determining
the means for regulating their GHG emissions. However, this discretion cannot serve as an excuse
for States to refrain from co-operating with the required level of due diligence or to present their
effort as an entirely voluntary contribution which cannot be subjected to scrutiny.
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3. Relationship between obligations arising from treaties and from customary international
law relating to climate change

The Court recalls that treaty rules and rules of customary international law, as norms belonging
to two sources of international law, retain a separate existence. However, when several norms bear
on a single issue they should, to the extent possible, be interpreted so as to give rise to a single set of
compatible obligations.

The climate change treaties establish standards that may enable or facilitate the identification
and application of the diligence that is due in specific instances. The Court also considers that the
obligations arising from the climate change treaties, as interpreted herein, and State practice in
implementing them inform the general customary obligations, just as the general customary
obligations provide guidance for the interpretation of the climate change treaties.

As it is difficult to determine in the abstract the extent to which the climate change treaties and
their implementation practice influence the proper understanding of the relevant customary
obligations and their application, the Court considers that, at the present stage, compliance in full
and in good faith by a State with the climate change treaties, as interpreted by the Court, suggests
that this State substantially complies with the general customary duties to prevent significant
environmental harm and to co-operate. This does not mean, however, that the customary obligations
would be fulfilled simply by States complying with their obligations under the climate change
treaties. While the treaties and customary international law inform each other, they establish
independent obligations that do not necessarily overlap.

It follows from the above that the customary obligations of any State which is not a party to
one or more of the climate change treaties at present find expression, at least in part, in the general
practice of States which is in accordance with their obligations under the climate change treaties, as
interpreted in the Opinion. Customary obligations are the same for all States and exist independently
regardless of whether a State is a party to the climate change treaties. On this basis, the Court
considers that it is possible that a non-party State which co-operates with the community of States
parties to the three climate change treaties in a way that is equivalent to that of a State party, may, in
certain instances, be considered to fulfil its customary obligations through practice that comports
with the required conduct of States under the climate change treaties. However, if a non-party State
does not co-operate in such a way, it has the full burden of demonstrating that its policies and
practices are in conformity with its customary obligations.

D. Obligations of States under other
environmental treaties (paras. 316-335)

The Court then considers the relevant obligations in the Ozone Layer Convention, the
Montreal Protocol, the Biodiversity Convention and the Desertification Convention. It is of the view
that the obligations in question contribute to the protection of the climate system and other parts of
the environment.

The Court considers that the examined environmental treaties, the climate change treaties and
the relevant obligations under customary international law inform each other. States parties must
therefore take their obligations under these environmental treaties into account when implementing
their obligations under the climate change treaties and under customary international law, just as they
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must take their obligations under the climate change treaties and under customary international law
into account when implementing their obligations under these environmental treaties.

E. Obligations of States under the law of the sea
and related issues (paras. 336-368)

1. Obligations of States under the United Nations Convention on the Law of the Sea

The Court is of the view that anthropogenic GHG emissions may be characterized as pollution
of the marine environment within the meaning of UNCLOS. It therefore considers that Part XII of
UNCLOS on the protection of the marine environment is applicable in the context of anthropogenic
GHG emissions and is thus relevant to answering question (@) before the Court in the present
advisory proceedings. On this basis, the Court considers the most relevant obligations of States under
UNCLOS to ensure the protection of the climate system.

The Court observes that the obligation under Article 192 of UNCLOS consists of a positive
obligation to take measures to protect and preserve the marine environment and a negative obligation
not to degrade it.

It further notes that States parties have an obligation under Article 194, paragraph 1, of
UNCLOS to take all necessary measures to reduce and control pollution, with the ultimate aim of
preventing its occurrence altogether, although they are not required to ensure an immediate cessation
of marine pollution caused by anthropogenic GHG emissions.

In the view of the Court, the standard of due diligence required of States in implementing all
measures necessary to prevent, reduce and control marine pollution is stringent. These may include
legislative measures, administrative procedures, and enforcement mechanisms necessary to regulate
the activities concerned. The Court considers that what constitutes a “necessary measure” within the
meaning of Article 194, paragraph 1, of UNCLOS should be assessed according to objective criteria,
taking into account the best available science, international rules and standards relating to climate
change, and the available means and capabilities of the States concerned.

With regard to Article 194, paragraph 2, of UNCLOS, the Court considers that the term
“activities” referred to in that provision encompasses activities which produce GHG emissions. The
standard of due diligence to be applied when complying with the obligation under that paragraph is
stringent.

As concerns the obligation to co-operate under Article 197 of UNCLOS, the Court is of the
view that it is an obligation of conduct which requires States to act with due diligence. It considers
that this obligation is of a continuing nature and that it requires States parties, inter alia, to make
ongoing efforts to formulate and elaborate rules, standards and recommended practices and
procedures. Moreover, the Court agrees with the International Tribunal for the Law of the Sea that
Article 197 does not exhaust the obligation to co-operate under Section 2 of Part XII of UNCLOS.
In the view of the Court, States are also required to co-operate under Articles 200 and 201 of the
Convention to promote studies, undertake research programmes, encourage the exchange of
information and data, and to establish appropriate scientific criteria for regulations.

As for Article 206 of UNCLOS, the Court considers that, in the context of climate change and
in view of the impact of anthropogenic GHG emissions on the marine environment, that provision
requires States parties, as far as practicable, to conduct an environmental impact assessment
(hereinafter “EIA”) when there are reasonable grounds for believing that planned activities under
their jurisdiction or control which emit GHGs may cause substantial pollution or significant and
harmful changes to the marine environment. This obligation also extends to activities with an impact
on areas beyond national jurisdiction.
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The Court considers that UNCLOS, the climate change treaties and other relevant
environmental treaties, as well as the relevant obligations under customary international law, inform
each other. States parties must therefore take their obligations under UNCLOS into account when
implementing their obligations under the climate change treaties and other relevant environmental
treaties and under customary international law, just as they must take their obligations under the
climate change treaties and other relevant environmental treaties and under customary international
law into account when implementing their obligations under UNCLOS.

2. Obligations of States in relation to sea level rise and related issues

The Court notes that many participants voiced strong concerns about sea level rise and its
implications, especially for the stability of maritime zones. They contend that sea level rise should
not have the effect of diminishing the maritime entitlements of States. They argue that existing
baselines, maritime entitlements, maritime delimitations and statehood should be preserved,
notwithstanding the physical effects of sea level rise, including coastal recession. They further
contend that the complete submergence of their territory should not deprive them of their maritime
entitlements.

The Court considers that the provisions of UNCLOS do not require States parties, in the
context of physical changes resulting from climate-change related sea level rise, to update their charts
or lists of geographical co-ordinates that show the baselines and outer limit lines of their maritime
zones once they have been duly established in conformity with the Convention. For this reason, States
parties to UNCLOS are under no obligation to update such charts or lists of geographical
co-ordinates.

The Court also notes that several participants argued that sea level rise also poses a significant
threat to the territorial integrity and thus to the very statehood of small island States. In the view of
the Court, once a State is established, the disappearance of one of its constituent elements would not
necessarily entail the loss of its statehood.

3. Other relevant instruments

The Court recalls that for the purposes of the present Advisory Opinion, it is not called upon
to address all treaties that may be relevant for the protection of the climate system. In this regard,
while not seeking to draw up an exhaustive list of treaties relevant to climate change, the Court
emphasizes that its examination of the obligations of States under UNCLOS is without prejudice to
the applicability of other sources of obligations, be they universal, regional or bilateral, which may
apply to the States parties to relevant instruments.

F. Obligations of States under international
human rights law (paras. 369-404)

1. Adverse effects of climate change on the enjoyment of human rights

The Court is thus of the view that the adverse effects of climate change, including, inter alia,
the impact on the health and livelihoods of individuals through events such as sea level rise, drought,
desertification and natural disasters, may significantly impair the enjoyment of certain human rights,
in particular, the right to life, the right to health, the right to an adequate standard of living, which
encompasses access to food, water and housing, the right to privacy, family and home, and the rights
of women, children and indigenous peoples.
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2. Right to a clean, healthy and sustainable environment

The Court is of the view that a clean, healthy and sustainable environment is a precondition
for the enjoyment of many human rights, such as the right to life, the right to health and the right to
an adequate standard of living, including access to water, food and housing. The right to a clean,
healthy and sustainable environment results from the interdependence between human rights and the
protection of the environment. Consequently, in so far as States parties to human rights treaties are
required to guarantee the effective enjoyment of such rights, it is difficult to see how these obligations
can be fulfilled without at the same time ensuring the protection of the right to a clean, healthy and
sustainable environment as a human right. The Court thus concludes that, under international law,
the human right to a clean, healthy and sustainable environment is essential for the enjoyment of
other human rights.

3. Territorial scope of human rights treaties

The Court considers that the question of the territorial scope of universal human rights treaties
must be addressed in light of each instrument’s specific provisions. It recalls that it has previously
recognized the applicability of human rights treaties when a State exercises jurisdiction outside its
territory.

Taking into account the adverse effects of climate change on the enjoyment of human rights,
the Court considers that the full enjoyment of human rights cannot be ensured without the protection
of the climate system and other parts of the environment. In order to guarantee the effective
enjoyment of human rights, States must take measures to protect the climate system and other parts
of the environment. These measures may include, inter alia, taking mitigation and adaptation
measures, with due account given to the protection of human rights, the adoption of standards and
legislation, and the regulation of the activities of private actors. Under international human rights
law, States are required to take necessary measures in this regard.

The Court is of the view that international human rights law, the climate change treaties and
other relevant environmental treaties, as well as the relevant obligations under customary
international law, inform each other. States must therefore take their obligations under international
human rights law into account when implementing their obligations under the climate change treaties
and other relevant environmental treaties and under customary international law, just as they must
take their obligations under the climate change treaties and other relevant environmental treaties and
under customary international law into account when implementing their human rights obligations.

V. QUESTION (B) PUT TO THE COURT: LEGAL CONSEQUENCES ARISING FROM STATES’ ACTS
AND OMISSIONS THAT CAUSE SIGNIFICANT HARM TO THE CLIMATE SYSTEM
AND OTHER PARTS OF THE ENVIRONMENT (PARAS. 405-455)

The Court then turns to question (). As observed earlier, the Court considers that this question
concerns the legal consequences arising for States that have breached any of the obligations identified
in relation to question (@). As the Court has noted above, the term “legal consequences” in
question (b) is to be understood as referring to the legal consequences arising from internationally
wrongful acts of States, which are to be ascertained on the basis of the primary rules and the
customary rules on State responsibility.
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A. Applicable law (paras. 407-420)

The Court considers that the obligations to which question (b) applies are the obligations
provided for under the various treaties, in particular the climate change treaties, and rules of
customary international law considered under question (@). The rules on State responsibility under
customary international law are also applicable to the determination of legal consequences for States
that, by their actions or omissions, have breached those obligations.

With regard to primary obligations under the climate change treaty framework, the Court
observes that in the absence of special rules to the contrary, the responsibility of a party may be
engaged under the rules on State responsibility if there is any breach of the obligations identified in
question (a).

With regard to obligations under customary international law, the Court observes that the most
significant primary obligation for States in relation to climate change is the obligation to prevent
significant harm to the climate system and other parts of the environment, which applies to all States,
including those that are not parties to one or more of the climate change treaties. Under this
obligation, as well as under other obligations of conduct identified under question (a), a State does
not incur responsibility simply because the desired result is not achieved; rather, responsibility is
incurred if the State fails to take all measures which were within its power to prevent the significant
harm. In this connection, the notion of due diligence, which calls for an assessment in concreto, is
the relevant standard for determining compliance. Thus, a State that does not exercise due diligence
in the performance of its primary obligation to prevent significant harm to the environment, including
to the climate system, commits an internationally wrongful act entailing its responsibility.

With regard to the question of applicability of the rules on State responsibility under
question (b), the Court notes that those rules “do not vary with the nature of the wrongful act in
question in the absence of a clearly expressed /ex specialis”. It follows that the rules on State
responsibility under general international law do not apply where and to the extent that the conditions
for the existence of an internationally wrongful act or the content or implementation of the
international responsibility of a State are governed by special rules of international law. In order for
the lex specialis maxim to apply, there must be “some actual inconsistency . . . or else a discernible
intention that one provision is to exclude the other”. Whether States derogated from the general rules
on State responsibility by agreeing on special rules is a matter of interpretation for each supposedly
special régime. Therefore, the Court considers that a discernible intention to establish lex specialis,
varying or excluding the application of the general rules on State responsibility, must be found in the
climate change treaty framework itself.

Participants submitted two main arguments for the proposition that the climate change treaty
framework constitutes lex specialis in respect of State responsibility. The first concerns the
procedural mechanisms contained in Articles 8 and 15 of the Paris Agreement, which relate to “loss
and damage” and “compliance”, respectively. The second concerns Article 14 of the UNFCCC,
which establishes a dispute settlement mechanism under that treaty and which has been incorporated
into both the Kyoto Protocol (Article 19) and the Paris Agreement (Article 24). The Court examines
each of these mechanisms in order to ascertain whether they constitute /ex specialis.

The Court observes that Article 8 of the Paris Agreement encourages parties to adopt a co-
operative and facilitative approach with respect to loss and damage associated with the adverse
effects of climate change, including recourse to the mechanism established under that provision. The
provision does not, however, address issues of liability or compensation of parties for such loss and
damage, since the expression “as appropriate, on a cooperative and facilitative basis” emphasizes
co-operation rather than compensation or liability. Accordingly, the Court does not find in Article 8
of the Paris Agreement any clearly expressed lex specialis that would exclude the application of the
general rules on State responsibility.
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Turning to Article 15 of the Paris Agreement, the Court observes that paragraph 1 of that
Article establishes the Paris Agreement Implementation and Compliance Committee (PAICC),
which has the power to facilitate implementation of and promote compliance with the Agreement.
However, the Court observes that this compliance mechanism does not have the power to settle
disputes or provide for remedies, and that it therefore does not have the capacity to determine State
responsibility. Accordingly, the Court does not find in Article 15 of the Paris Agreement any clearly
expressed lex specialis that would exclude the application of the general rules on State responsibility.

The Court, therefore, finds that the text, context, and object and purpose of the climate change
treaties do not support the proposition that the parties intended to exclude the general rules on State
responsibility.

B. Determination of State responsibility in the
climate change context (paras. 421-443)

The Court recalls that climate change is a highly complex and multifaceted phenomenon
involving possible responsibilities for multiple States over long periods of time. The unprecedented
nature and scale of harm resulting from climate change give rise to particular issues in relation to the
application of the customary rules on State responsibility. That is so because concentrations of GHG
emissions are not produced by a single activity or group of activities identifiable or associated with
a certain State or States. Moreover, it is the collective and aggregate effects of GHGs, anthropogenic
as well as from natural sources, that cause damage to the climate system. Among the issues raised
by the special features of climate change to the application of the customary rules on State
responsibility are questions relating to attribution and causation, because, under the rules on State
responsibility, only an action or omission attributable to a State can give rise to international
responsibility. Furthermore, in cases where reparation is claimed, it must be shown that the damage
for which reparation is claimed has been factually and legally caused by a State. The Court also
observes that the issue of the temporal scope of the international obligations of States pertaining to
the protection of the climate system from anthropogenic GHG emissions, and the related issue of
breach of those obligations, comprise elements of an in concreto assessment for the determination of
State responsibility, which is beyond the scope of this Advisory Opinion.

1. Questions relating to attribution

In considering the alleged difficulties in attributing actions or omissions to a State, the Court
emphasizes at the outset that attribution is to be based on criteria determined by international law. In
the Court’s view, the well-established rule of international law that the conduct of any organ of a
State must be regarded as an act of that State is applicable in the context of climate change. Failure
of a State to take appropriate action to protect the climate system from GHG emissions — including
through fossil fuel production, fossil fuel consumption, the granting of fossil fuel exploration licences
or the provision of fossil fuel subsidies — may constitute an internationally wrongful act which is
attributable to that State. The Court also emphasizes that the internationally wrongful act in question
is not the emission of GHGs per se, but the breach of conventional and customary obligations
identified under question (@) pertaining to the protection of the climate system from significant harm
resulting from anthropogenic emissions of such gases.

In relation to private actors, the Court observes that the obligations it has identified under
question (@) include the obligation of States to regulate the activities of private actors as a matter of
due diligence. Therefore, attribution in this context involves attaching to a State its own actions or
omissions that constitute a failure to exercise regulatory due diligence. In such circumstances, the
question of attributing the conduct of private actors to a State does not arise. The legal standard to
assess compliance with the obligation to regulate, as well as the nature of the actions or omissions
that lead to attribution, has been set out by the Court in several cases. Thus, a State may be responsible
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where, for example, it has failed to exercise due diligence by not taking the necessary regulatory and
legislative measures to limit the quantity of emissions caused by private actors under its jurisdiction.

The Court further notes that some participants submitted that it is difficult to invoke
responsibility in the context of climate change given that the wrongful conduct is cumulative in
nature, involving different States over a period of time, and involving a plurality of States that cause
injury to a plurality of injured States. In this respect, the Court observes that while climate change is
caused by cumulative GHG emissions, it is scientifically possible to determine each State’s total
contribution to global emissions, taking into account both historical and current emissions.

The Court acknowledges that the fact that multiple States have contributed to climate change
may indeed increase the difficulty of determining whether and to what extent an individual State’s
breach of an obligation identified in question (a) has caused significant harm to the climate system.
However, the Court considers that, in principle, the rules on State responsibility under customary
international law are capable of addressing a situation in which there exists a plurality of injured or
responsible States.

Therefore, in the climate change context, the Court considers that each injured State may
separately invoke the responsibility of every State which has committed an internationally wrongful
act resulting in damage to the climate system and other parts of the environment. And where several
States are responsible for the same internationally wrongful act, the responsibility of each State may
be invoked in relation to that act.

2. Questions relating to causation

The Court begins by observing that causation of damage is not a requirement for the
determination of responsibility as such. Causation or causality is a legal concept that plays a role in
determining reparation. Since reparation implies the existence of damage, causation must be
established between the wrongful act of a State — or group of States — and particular damage
suffered by the injured State or, in the case of a breach of obligations under international human
rights law, by the injured individuals.

Causation of harm was raised by many participants, with some arguing that causation is
impossible to establish in the present context due to the diffuse nature of climate change. Other
participants submitted that causation between a wrongful act and damage should be presumed in the
context of climate change. The Court finds neither of these positions convincing. As it has previously
observed, the fact that the damage was the result of concurrent causes is not sufficient to exempt a
State from any obligation to make reparation. At the same time, causation cannot be presumed and
is a necessary element for reparation to be accorded.

The existing legal standard for establishing causation, which has been developed in the
jurisprudence of the Court, is capable of being applied to the establishment of causation between the
internationally wrongful act of non-compliance with States’ obligations to protect the climate system
from harm caused by anthropogenic GHG emissions and the damage suffered by States as a result
of such a wrongful act. This standard requires the existence of a sufficiently direct and certain causal
nexus between the wrongful act and the injury suffered by the applicant. The Court is of the view
that the standard of “a sufficiently direct and certain causal nexus” between an alleged wrongful
action or omission and the alleged damage is flexible enough to address the challenges arising in
respect of the phenomenon of climate change.

In terms of the operation of this legal standard in the climate change context, the Court
observes that causation involves two distinct elements. First, whether a given climatic event or trend
can be attributed to anthropogenic climate change; and second, to what extent damage caused by
climate change can be attributed to a particular State or group of States. While the second element
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must be established in concreto in respect of specific claims brought by States in respect of damage,
in many cases the first element may be addressed by recourse to science.

In light of the foregoing, the Court concludes that while the causal link between the wrongful
actions or omissions of a State and the harm arising from climate change is more tenuous than in the
case of local sources of pollution, this does not mean that the identification of a causal link is
impossible in the climate change context; it merely means that the causal link must be established in
each case through an in concreto assessment while taking into account the aforementioned elements
outlined by the Court.

3. Erga omnes character of the underlying obligations

The Court now turns to the question whether the character of certain obligations identified
under question (@) results in any special legal consequences for States.

In the present context, the Court considers that all States have a common interest in the
protection of global environmental commons like the atmosphere and the high seas. Consequently,
States’ obligations pertaining to the protection of the climate system and other parts of the
environment from anthropogenic GHG emissions, in particular the obligation to prevent significant
transboundary harm under customary international law, are obligations erga omnes. In the treaty
context, the Court recalls that the UNFCCC and Paris Agreement acknowledge that climate change
is “a common concern of humankind”, requiring “a global response”. They seek to protect the
essential interest of all States in the safeguarding of the climate system, which benefits the
international community as a whole. As such, the Court considers that the obligations of States under
these treaties are obligations erga omnes partes. As a result, all States parties have a legal interest in
the protection of the main mitigation obligations set forth in the climate change treaties and may
invoke the responsibility of other States for failing to fulfil them. The Court adds that responsibility
for breaches of obligations erga omnes, such as climate change mitigation obligations, may be
invoked by any State when such obligations arise under customary international law. When such
obligations arise under the climate change treaties, all parties to the treaty may invoke such
responsibility, since every party is deemed to have a legal interest in the protection of these
obligations.

C. Legal consequences arising from wrongful acts (paras. 444-455)

The Court recalls that it is well established that every internationally wrongful act of a State
entails the international responsibility of that State. In the present context, the internationally
wrongful act may range from breaches of treaty obligations, such as the procedural obligation of a
State to prepare, communicate or implement NDCsunder Article 4 of the Paris Agreement, to
breaches of obligations under customary international law, such as the failure of a State to regulate
emissions of GHGs under its duty to exercise due diligence to prevent significant harm, or its failure
to conduct EIAs.

The Court cannot, in the context of these advisory proceedings, specify precisely what
consequences are entailed by the commission of an internationally wrongful act of breaching
obligations to protect the climate system from the anthropogenic GHG emissions, since such
consequences depend on the specific breach in question and on the nature of the particular harm. As
a general observation, the Court notes that breaches of States’ obligations under question (@) may
give rise to the entire panoply of legal consequences provided for under the law of State
responsibility. These include obligations of cessation and non-repetition, which are consequences
that apply irrespective of the existence of harm, as well as the consequences requiring full reparation,
including restitution, compensation and/or satisfaction. The Court also notes that breaches of States’
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obligations do not affect the continued duty of the responsible State to perform the obligation
breached.

1. Duty of performance

The breach by a State of its international obligations does not extinguish its underlying duty
of performance. States have a continuing duty to perform their obligations despite their breaches
thereof.

2. Duty of cessation and guarantees of non-repetition

Under customary international law, a State responsible for an internationally wrongful act is
under an obligation to cease that act if it is continuing and if the breached obligation is still in force.
In this context, the Court is of the view that the obligation to put an end to the wrongful act may
require a State to revoke all administrative, legislative and other measures that constitute an
internationally wrongful act of that State. The duty of cessation may also require States to employ
all means at their disposal to reduce their GHG emissions and take other measures in a manner, and
to the extent, that ensures compliance with their obligations. Additionally, in appropriate
circumstances, a responsible State could be required to offer appropriate assurances and guarantees
of non-repetition.

3. Duty to make reparation

Article 31 of the ILC Articles on State Responsibility provides that a responsible State is under
an obligation to make full reparation for the damage caused by the internationally wrongful act.
Reparation must “wipe out all the consequences of the illegal act and reestablish the situation which
would, in all probability, have existed if that act had not been committed”. “[F]Jull reparation” can be
achieved by restitution, compensation, satisfaction or a combination thereof. The appropriate nature
and quantum of reparations cannot be assessed in the abstract and depends on the circumstances of
a particular case.

The Court observes that the remedy of restitution, which involves the re-establishment of the
situation that existed before the wrongful act was committed, may prove difficult or unfeasible in the
case of environmental harm, since such harm is often not easily reversible. Nonetheless, the Court
considers that, in the circumstances of climate change caused by emissions of GHGs, restitution may
take the form of reconstructing damaged or destroyed infrastructure, and restoring ecosystems and
biodiversity. Whether or not these special forms of restitution are appropriate as reparation for
damage suffered by States in relation to climate change is to be determined on a case by-case basis.
Such determinations cannot be made in the abstract.

In the event that restitution should prove to be materially impossible, responsible States have
an obligation to compensate. The Court is not requested in this Advisory Opinion to indicate
reparation for specific States or to identify such States individually, nor to proceed to the
quantification of compensation to be paid by specific States or a plurality of States. However, the
Court considers that it is within the scope of this Opinion, in the context of setting out the applicable
legal framework for State responsibility, to consider whether compensation could be owed for
significant harm caused by climate change, if a sufficiently direct and certain causal nexus can be
shown between the wrongful acts of one or more States and the resulting harm.
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Where there is uncertainty with respect to the exact extent of the damage caused, compensation
in the form of a global sum, within the range of possibilities indicated by the evidence and taking
into account equitable considerations, may be awarded on an exceptional basis. In the climate change
context, reparations in the form of compensation may be difficult to calculate, as there is usually a
degree of uncertainty with respect to the exact extent of the damage caused.

Whether satisfaction is warranted for a violation by a State or States of obligations regarding
the emission of GHGs, and what form that satisfaction could take, will depend on the nature and
circumstances of the breach. It is possible for satisfaction to take the form of expressions of regret,
formal apologies, public acknowledgments or statements, or education of the society about climate
change.

Before concluding, the Court recalls that it has been suggested that these advisory proceedings
are unlike any that have previously come before the Court. At the same time, as the Court concluded
earlier, the questions put to it by the General Assembly are legal ones, and the Court, as a court of
law, can do no more than address the questions put to it through and within the limits of its judicial
function; this is the Court’s assigned role in the international legal order. However, the questions
posed by the General Assembly represent more than a legal problem: they concern an existential
problem of planetary proportions that imperils all forms of life and the very health of our planet.
International law, whose authority has been invoked by the General Assembly, has an important but
ultimately limited role in resolving this problem. A complete solution to this daunting, and
self-inflicted, problem requires the contribution of all fields of human knowledge, whether law,
science, economics or any other. Above all, a lasting and satisfactory solution requires human will
and wisdom — at the individual, social and political levels — to change our habits, comforts and
current way of life in order to secure a future for ourselves and those who are yet to come. Through
this Opinion, the Court participates in the activities of the United Nations and the international
community represented in that body, with the hope that its conclusions will allow the law to inform
and guide social and political action to address the ongoing climate crisis.

The full text of the operative part (para. 457) of the Advisory Opinion reads as follows:
For these reasons,

THE COURT,

(1) Unanimously,

Finds that it has jurisdiction to give the advisory opinion requested;

(2) Unanimously,

Decides to comply with the request for an advisory opinion;
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(3) As regards question (a) put by the General Assembly:
A. Unanimously,

Is of the opinion that the climate change treaties set forth binding obligations for States parties
to ensure the protection of the climate system and other parts of the environment from anthropogenic
greenhouse gas emissions. These obligations include the following:

(a) States parties to the United Nations Framework Convention on Climate Change have an
obligation to adopt measures with a view to contributing to the mitigation of greenhouse gas
emissions and adapting to climate change;

(b) States parties listed in Annex I to the United Nations Framework Convention on Climate Change
have additional obligations to take the lead in combating climate change by limiting their
greenhouse gas emissions and enhancing their greenhouse gas sinks and reservoirs;

(c) States parties to the United Nations Framework Convention on Climate Change have a duty to
co-operate with each other in order to achieve the underlying objective of the Convention;

(d) States parties to the Kyoto Protocol must comply with applicable provisions of the Protocol;

(e) States parties to the Paris Agreement have an obligation to act with due diligence in taking
measures in accordance with their common but differentiated responsibilities and respective
capabilities capable of making an adequate contribution to achieving the temperature goal set out
in the Agreement;

(f) States parties to the Paris Agreement have an obligation to prepare, communicate and maintain
successive and progressive nationally determined contributions which, inter alia, when taken
together, are capable of achieving the temperature goal of limiting global warming to 1.5°C
above pre-industrial levels;

(g) States parties to the Paris Agreement have an obligation to pursue measures which are capable
of achieving the objectives set out in their successive nationally determined contributions; and

(h) States parties to the Paris Agreement have obligations of adaptation and co-operation, including
through technology and financial transfers, which must be performed in good faith;

B. Unanimously,

Is of the opinion that customary international law sets forth obligations for States to ensure the
protection of the climate system and other parts of the environment from anthropogenic greenhouse
gas emissions. These obligations include the following:

(a) States have a duty to prevent significant harm to the environment by acting with due diligence
and to use all means at their disposal to prevent activities carried out within their jurisdiction or
control from causing significant harm to the climate system and other parts of the environment,
in accordance with their common but differentiated responsibilities and respective capabilities;

(b) States have a duty to co-operate with each other in good faith to prevent significant harm to the
climate system and other parts of the environment, which requires sustained and continuous
forms of co-operation by States when taking measures to prevent such harm;
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C. Unanimously,

Is of the opinion that States parties to the Vienna Convention for the Protection of the Ozone
Layer and to the Montreal Protocol on Substances that Deplete the Ozone Layer and its Kigali
Amendment, the Convention on Biological Diversity and the United Nations Convention to Combat
Desertification in Those Countries Experiencing Serious Drought and/or Desertification, Particularly
in Africa, have obligations under these treaties to ensure the protection of the climate system and
other parts of the environment from anthropogenic greenhouse gas emissions;

D. Unanimously,

Is of the opinion that States parties to the United Nations Convention on the Law of the Sea
have an obligation to adopt measures to protect and preserve the marine environment, including from
the adverse effects of climate change and to co-operate in good faith;

E. Unanimously,

Is of the opinion that States have obligations under international human rights law to respect
and ensure the effective enjoyment of human rights by taking necessary measures to protect the
climate system and other parts of the environment;

(4) As regards question (b) put by the General Assembly:
Unanimously,

Is of the opinion that a breach by a State of any obligations identified in response to
question (@) constitutes an internationally wrongful act entailing the responsibility of that State. The
responsible State is under a continuing duty to perform the obligation breached. The legal
consequences resulting from the commission of an internationally wrongful act may include the
obligations of:

(a) cessation of the wrongful actions or omissions, if they are continuing;

(b) providing assurances and guarantees of non-repetition of wrongful actions or omissions, if
circumstances so require; and

(c) full reparation to injured States in the form of restitution, compensation and satisfaction, provided
that the general conditions of the law of State responsibility are met, including that a sufficiently
direct and certain causal nexus can be shown between the wrongful act and injury.

Vice-President SEBUTINDE appends a separate opinion to the Advisory Opinion of the Court;
Judge TOMKA appends a declaration to the Advisory Opinion of the Court; Judges YUSUF, XUE and
BHANDARI append separate opinions to the Advisory Opinion of the Court; Judges BHANDARI and
CLEVELAND append a joint declaration to the Advisory Opinion of the Court; Judge NOLTE appends
a declaration to the Advisory Opinion of the Court; Judge CHARLESWORTH appends a separate
opinion to the Advisory Opinion of the Court; Judges CHARLESWORTH, BRANT, CLEVELAND and
AURESCU append a joint declaration to the Advisory Opinion of the Court; Judge CLEVELAND
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appends a declaration to the Advisory Opinion of the Court; Judge AURESCU appends a separate
opinion to the Advisory Opinion of the Court; Judge TLADI appends a declaration to the Advisory
Opinion of the Court.



Annex to Summary 2025/4

Separate opinion of Vice-President Sebutinde

Vice-President Sebutinde is of the view that the Advisory Opinion does not go far enough in
interpreting the full scope of the two questions put to it by the General Assembly and that
consequently, the answers to questions (a) and (b) are not comprehensive or succinct. In answering
questions (a) and (b) the Advisory Opinion glosses over the legal implications of climate change for
present and future generations, and for least developed and small island States, which due to their
geographical circumstances and level of development are injured or specially affected by or
particularly vulnerable to the adverse effects of climate change. Climate justice requires a recognition
that there is an imbalance between the small group of major polluters and most States, including least
developed and small island States, whose greenhouse gas (GHG) emissions are negligible. States
have an obligation to preserve the climate system and to ensure a sustainable and equitable world for
communities whose habitat and way of life is adversely affected by the effects of climate change and
for current and future inhabitants. In her opinion, the Court takes an overly cautious approach
regarding the adverse effects of climate-related sea level rise on statehood and the right to self-
determination. The principle of common but differentiated responsibilities and respective capabilities
(CBDR-RC), which aims to ensure fairness in how the burden of climate action is shared between
developed and developing countries, should have been explored more comprehensively in the
Advisory Opinion. Matters relating to the determination of State responsibility such as attribution
and causation should be reserved for contentious proceedings and are beyond the scope of the
General Assembly’s request.

Declaration of Judge Tomka

In his declaration, Judge Tomka expresses agreement with the Court’s overall conclusions on
the global challenge posed by climate change and the importance of international co-operation
through treaties such as the UNFCCC and the Paris Agreement. However, he raises concerns about
the Court’s treatment of customary international law, particularly regarding the continuity of
statehood in the context of sea-level rise.

Judge Tomka notes that the Court’s brief statement suggesting that the disappearance of a
State’s territory would not necessarily entail the loss of statehood stands in some tension with the
customary criteria of statehood, which have traditionally required a defined territory. While
acknowledging the growing number of States — particularly small island developing States — that
have advanced arguments in favour of continued statehood in such circumstances, he cautions that
these developments likely do not yet amount to a settled rule of customary international law. He
notes emerging legal views and practice, and recognizes the normative momentum behind these
efforts. In his view, the Court’s brief and unelaborated pronouncement was premature and
unnecessary in light of this ongoing dialogue; the matter is properly one for States to address, acting
in a co-operative spirit. Given that the General Assembly had not explicitly requested an opinion on
statehood, he concludes that the Court should have refrained from addressing the issue. Once
however the Court had decided, sua sponte, to address the matter, it should have provided a more
thorough and reasoned analysis.

Separate opinion of Judge Yusuf

1. Judge Yusuf expresses his disappointment with what he considers to be an excessively
formalistic approach of the Court in the formulation of the Advisory Opinion. He is of the view that
the questions of the General Assembly, particularly question (b), deserved more concrete and
tangible replies based on the realities of climate change, as well as the fundamental concerns and
objectives underlying the request.
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2. For Judge Yusuf, the Court misinterpreted question (b) and avoided engaging with the
distinction it made between those States that, through their actions and omissions, have caused
significant harm to the climate system and other States, including small island developing States, that
are injured or specially impacted by the adverse effects of climate change.

3. In Judge Yusuf’s opinion, the Court, by avoiding to address in legal terms, the disparities
identified by science in the contributions of States to greenhouse gas (GHG) emissions and in the
injuries suffered by those States specially affected by climate change, failed to rise to the occasion
and to provide the international community with the legal tools necessary for combating climate
change in an equitable manner for all States. The profound disparities between States in their
historical and current contributions to climate change are not only based on scientific results but also
find clear recognition in contemporary international law through the concept of common but
differentiated responsibilities.

4. Judge Yusuf regrets the fact that the Court missed an opportunity to clarify for all States
and, in particular, for those who have most suffered from the adverse effects of climate change, in a
clear and tangible manner, the legal consequences of the failure of gross GHG-emitting States to take
appropriate action to protect the climate system from such emissions. By adopting an excessively
formalistic approach, the Court has opted for a proposition reminiscent of the famous remarks of
Anatole France that “[t]he law, in its majestic equality, forbids the rich as well as the poor to sleep
under bridges, to beg in the streets, and to steal bread”.

5. Judge Yusuf considers that the Court should have analysed the possibility for small island
developing States and the least developed countries, as injured and specially affected States, to
invoke Article 42 of the International Law Commission Articles on Responsibility of States for
Internationally Wrongful Acts for the breach by gross GHG-emitting States of their international
legal obligations in failing, for example, to regulate adequately fossil fuel production, fossil fuel
consumption and the granting of subsidies or exploration licences for fossil fuels.

6. Lastly, Judge Yusuf addresses the failure of the Court to take into account the régime of
international liability for injuries arising out of conduct not prohibited by international law, which
plays a complementary role when considering legal consequences for States’ acts or omissions in
relation to climate change. In his view, it was incumbent upon the Court to recognize the
insufficiency of the régime of State responsibility for internationally wrongful acts, as was noted by
the International Law Commission and in the Stockholm Declaration, and to leave the door open
rather than closed for the development of international law in addressing this critical question of
protection of the climate system and other parts of the environment, and in safeguarding the interests
of those States and peoples which are particularly affected by climate change.

Separate opinion of Judge Xue

1. In reply to the questions put to it by the General Assembly, Judge Xue considers that the
Court should have seized this opportunity to give a full account of the imperatives of the underlying
principles set forth in Article 3 of the United Nations Framework Convention on Climate Change
(UNFCCC) in the global response to climate change, in particular, the principle of sustainable
development and the principle of common but differentiated responsibilities and respective
capabilities (hereinafter “the principle of common but differentiated responsibilities™). She regrets
that the Court only gives them a nominal effect without analysing in which way these principles
guide the interpretation and application of the climate change treaties.
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2. Judge Xue notes that it is generally agreed among States that the International Panel on
Climate Change (IPCC) reports provide the best available science on the causes, nature and
consequences of climate change. The IPCC reports confirm that human influence on the climate
system is now an established fact.

3. Judge Xue recaps some scientific findings presented by the IPCC. It is now scientifically
proven that anthropogenic greenhouse gas emissions (hereinafter “GHG emissions”), mainly caused
by fossil fuel combustion, industrial processes, unsustainable agricultural practice and other land
uses, and deforestation, have led to global warming, which has significant impacts on humankind
and the planet. Their cumulative and adverse effects may have existed for decades or even centuries
in the climate system. Moreover, the level of GHG emissions varies greatly among regions,
corresponding to the level of industrial development. Developed countries have contributed
significantly to the total amount of global GHG emissions, while the contributions from least
developed countries and small island developing States are minimal. However, the effects and
impacts of climate change are experienced in markedly different ways among them. International
co-operation, including financial assistance and transfer of technology from developed countries, is
essential for the developing countries to tackle the threat of climate change in the context of their
socio-economic development and efforts towards poverty eradication.

4. With regard to the role of the principle of sustainable development in the global response to
climate change, Judge Xue is of the view that reduction of GHG emissions for the protection of
climate system essentially concerns the question of development. To reduce GHG emissions, States
need to shift their reliance on fossil fuels, reconsider their approach to industrialization, change their
unsustainable agricultural practice, and readjust their consumption patterns. The impact of such shifts
and changes is profound and far-reaching across all sectors of the economy and social development.
Judge Xue notes that the interdependence between the vulnerability of human populations and that
of ecosystems, underscored by the IPCC, in a way exacerbates the conflicting interests between
development and environment in the context of climate change, as human rights protection hinges
on both dimensions. Therefore, to promote human rights, socio-economic development must be
pursued on a sustainable basis without causing significant damage to the environment.

5. Judge Xue recalls that serious considerations of the relationship between environment and
development at the international level took place at the first World Conference on the Human
Environment held in Stockholm in 1972. The Stockholm Declaration adopted 26 principles, which
recognized, among others, that economic and social development is essential for ensuring a
favourable living and working environment for man and for creating conditions on earth that are
necessary for the improvement of the quality of life (Principle 8). Principle 21, while taking care of
the concern of the developing countries to maintain their sovereignty over their natural resources for
national development, evolves to be one of the most important principles of international
environmental law — the principle of prevention of transboundary harm to the environment. In the
ensuing years, numerous important documents on environment and development were adopted,
among which the report of the World Commission on Environment and Development (commonly
known as “Brundtland Commission Report™) entitled “Our Common Future” is perhaps the most
influential one. In proposing long-term environmental strategies for achieving sustainable
development, the report suggested that States should not focus merely on the environmental problems
in question, but also on their relations with various socio-economic areas, such as food security,
population, energy, industry, urban development and biodiversity, thus bringing diverse dimensions
into the environmental strategies.

6. Judge Xue notes that the 1992 Rio Conference on Environment and Development provides
a turning point for the principle of sustainable development in international law. The UNFCCC, in a
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legal form, fully reflects the integral approach suggested by the Brundtland Commission Report for
the global action against the adverse effects of climate change. According to Article 3 of the
UNFCCC, global action against climate change must reflect both intergenerational equity as well as
intragenerational equity. For intergenerational equity, it means that the current development model
must shift to one that meets the needs of the present generation without compromising the ability of
future generations to meet their own. That is to say, States parties, in taking mitigation measures,
should be guided by the principle of sustainable development. For intragenerational equity,
Judge Xue points out that one of the crucial issues for the world development is the persistent gap
between developed and developing States. Climate change has aggravated the inequality between the
rich and the poor and severely constrained the ability of the developing countries, in particular least
developed countries and small island developing States, to pursue sustainable development goals and
to eradicate poverty.

7. Referring to Article 3, paragraph 4 of the UNFCCC, Judge Xue states that this provision
reaffirms the right to development, but such right must be exercised on a sustainable basis. In this
regard, two conditions are required. First, climate policies and measures must be appropriate for the
specific national conditions of each State, and second, sustainable economic development will
strengthen the capabilities of a State to adopt measures to address climate change. At the world level,
the ultimate goal for the global action against climate change is to promote through international
co-operation a supportive and open international economic system that would lead to sustainable
economic growth and development in all States, in particular the developing countries (Article 3,
paragraph 5, of the UNFCCC). She observes that several provisions under Article 4 reflect the
principle of sustainable development.

8. Judge Xue notes that at the turn of the twenty-first century, a series of United Nations
initiatives were launched to address global development challenges, which exerted great impact on
the transformation of the development patterns and enriched the substantive elements of the principle
of sustainable development. What should be mentioned is the 2030 Agenda for Sustainable
Development with 17 goals to achieve, including poverty, inequality, climate change and
environmental degradation. This agenda links global mitigation efforts against climate change with
global sustainable development process.

9. Judge Xue points out that the principle of sustainable development also permeates the
substantive provisions of the Paris Agreement. The two substantive articles of the Paris Agreement,
namely, Articles 2 and 4, provide that the global response to climate change, including the efforts to
achieve the long-term temperature goal set out therein, must be carried out on the basis of equity and
in the context of sustainable development and efforts to eradicate poverty. That is to say, as a matter
of principle, mitigation and adaptation measures must take various economic, social and
environmental interests into account so that such measures will be integrated into sustainable
development and enhance the efforts towards poverty eradication.

10. Judge Xue refers to the due diligence standard emphasized by the Court. In her opinion,
such standard must be applied together with substantive obligations. In the context of climate change,
domestic mitigation measures provide the means by which the objectives of the nationally
determined contributions can be realized. Such measures must therefore be pursued in accordance
with other obligations under the Agreement and must be done, as required under Article 4,
paragraph 1, in the context of sustainable development and efforts to eradicate poverty. As is noted
above, mitigation is not solely about temperature control. It concerns, first and foremost, human
activities and the capabilities of States to manage such activities in light of their specific national
circumstances. In which way and to what extent the duty of due diligence is considered discharged
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in a State’s pursuit of domestic mitigation measures must be assessed with other considerations. That
is where the principle of sustainable development comes into play.

11. As an example, Judge Xue refers to Article 3 of the Paris Agreement. She notes that this
article informs that the essential elements for determining national ambition in emission reductions
are embraced in Articles 4, 7, 9, 10, 11 and 13. These articles relate to mitigation, adaptation,
provision of climate finance, technological co-operation, capacity building and transparency. A
careful perusal of these articles reveals that the essential issue with the content of the nationally
determined contributions is not about how diligently a State party should act in preparing the content
of their nationally determined contributions, but on what basis their nationally determined
contributions could reflect their highest possible ambition. Among various criteria, sustainability is
a frequent reference with regard to mitigation and adaptation measures.

12. In short, Judge Xue considers that the principle of sustainable development is fully
embraced in the climate change treaty régime. As a global agenda, a synergy of the global response
to climate change and the United Nations Sustainable Development Goals should be pursued. Much
to her regret, this imperative is missing in the Advisory Opinion.

13. In regard to the principle of common but differentiated responsibilities, Judge Xue
considers that the principle plays a crucial role in addressing the development gap between the
developed and developing countries, which poses an inherent obstacle to the global response to
climate change.

14. Judge Xue makes two observations on the Advisory Opinion in respect of the principle of
common but differentiated responsibilities. First, she does not share the Court’s analysis of the
current state of affairs. In the Court’s view, since the 1992 Rio Conference, developing States have
progressed considerably in their development. Some of them now contribute significantly to global
GHG emissions and possess the capacity in meaningful mitigation and adaptation efforts (see
paragraph 150 of the Advisory Opinion). Judge Xue considers that this analysis is misleading and
confusing. It distorts the foundational structure of the treaty régime on climate change.

15. Judge Xue’s second observation concerns the additional phrase “in the light of different
national circumstances” to the principle of common but differentiated responsibilities in the Paris
Agreement. She does not agree with the view expressed in the Advisory Opinion that this new phrase
adds nuance to the principle by recognizing that the status of a State as developed or developing is
not static, which suggests that the matter depends on an assessment of the current circumstances of
the State concerned (see paragraph 226 of the Advisory Opinion). Judge Xue considers that the
distinction between developed and developing countries reflects the level of development of States.
While the status of a State as developed or developing may indeed be changed by its social and
economic advancement indexes, individual changes of States in their social and economic
development do not negate the distinction between developed and developing countries that underlies
the legal structure of the climate change treaty régime.

16. Judge Xue points out that the classification of development levels of States is subject to a
range of economic, social, human and institutional development indicators or indexes, which are set
out by institutions such as the United Nations, the International Monetary Fund or the World Bank.
This distinction has significant implications for the development planning, policymaking,
international aid and global development agenda. For those fast-growing economies, so long as they
are classified as developing countries, their obligations under the climate change treaties should
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remain the same, notwithstanding their development progress. More importantly, the principle of
common but differentiated responsibilities, as a manifestation of equity, reflects certain policy
considerations for the global action against climate change. Given the largest share of historical and
current global GHG emissions originated in developed countries and the financial resources and
technological capabilities these States command, it would not be fair and just to impose the same
obligations on developed and developing States alike. As in many other areas, the distinction serves
as a basis for international co-operation.

17. Judge Xue further notes that the dilemma between GHG emission reduction targets and
development needs exists generally among developing countries but is particularly acute for least
developed countries and small island developing States. The reason why the UNFCCC places so
much emphasis on the specific needs and special circumstances of developing countries, especially
those that are particularly vulnerable to the adverse effects of climate change and those that would
have to bear a disproportionate or abnormal burden under the Convention, is that without
international co-operation from developed States, including finance and transfer of technology, those
developing countries will not be able to deal with the dilemma between the need to adapt to the
adverse effects of climate change and the need for poverty eradication and development.

18. On climate justice, Judge Xue underscores that climate change is a contemporary issue of
development in international law but has its roots in the past. With increasing environmental
standards, manufacturing industries in the developed countries gradually moved abroad, mostly to
developing countries where environmental protection was weak. That tendency intensified during
the economic globalization process since the 1990s. She refers to the IPCC reports that cheap labour
costs and cheap raw materials have led to a net emission transfer and outsourcing of carbon-intensive
production from developed to developing economies via global trade. Although net emissions
transferred between developing and developed countries have declined since 2006, it is mainly
because of the improving carbon intensity of traded products rather than a decline in trade volume,
not to mention that developing economies’ emission intensity still tends to be higher than that of
developed economies due to less efficient technologies and a carbon-intensive fuel mix. In Judge
Xue’s view, it would not be in conformity with the principle of equity if this transfer of GHG
emissions between developed and developing countries is not duly taken into account.

19. With respect to the dire situation of small island developing States and least developed
countries, Judge Xue urges that to achieve climate justice, the specific needs and circumstances of
these vulnerable groups of States and peoples must be addressed in accordance with the principle of
common but differentiated responsibilities. She regrets that this point is not sufficiently addressed in
the relevant part of the Advisory Opinion, particularly when question (b) is considered. Rules of
State responsibility for transboundary environment damage may answer some of the problems but
clearly are not sufficient to address the concern of small island developing States; sea-level rise
constitutes one important aspect of their concern, but not all. She is of the view that the Advisory
Opinion fails to point out that, for peoples and individuals of the present and future generations
affected by the adverse effects of climate change, the ultimate solution to guarantee them a clean,
healthy and sustainable climate lies in a supportive and open international economic system that
would lead to sustainable economic growth and development in all States based on international
co-operation between developed and developing States.

20. In conclusion, Judge Xue states that the underlying principles set forth in the UNFCCC
are the cornerstones of the climate change treaty régime. Any departure from them will undermine
international co-operation in the global action against climate change.



Separate opinion of Judge Bhandari

In his separate opinion, Judge Bhandari underscores the existential urgency of the climate
crisis and calls for a more rigorous treatment of certain legal principles in the Court’s Advisory
Opinion. He expresses concern over the Court’s cursory engagement with the “polluter pays”
principle, arguing that its limited treatment undercuts a key mechanism of accountability in
international environmental law. In his view, the principle’s normative grounding, including the
rationale for strict liability, should have featured more prominently. Judge Bhandari also highlights
ambiguity surrounding the right to a clean, healthy and sustainable environment, noting that, while
the Opinion references this right, it fails to clarify its status under customary international law or its
normative content.

Judge Bhandari further observes that the Court’s treatment of legal consequences could have
been approached with greater specificity. He argues that the Court should have identified concrete
examples of cessation and restitution, such as the phasing out of fossil fuel-intensive practices,
restoration of damaged ecosystems and recognition of maritime entitlements of States affected by
sea-level rise. He advocates for equitable remedies including compensation guided by fairness and
the establishment of claims commissions and a dedicated United Nations fund to address climate
harms. In addition, he suggests that more tangible forms of satisfaction should have been addressed.
While recognizing the Opinion’s importance as a legal milestone, he stresses that it should be seen
as a starting-point, not a final word, on international climate responsibility.

Joint declaration of Judges Bhandari and Cleveland

Judges Bhandari and Cleveland observe that fossil fuel emissions contribute overwhelmingly
to climate change, and that measures to phase out fossil fuel dependence and transition to clean
energy necessarily are key to States’ obligations to limit global warming to the 1.5°C Paris
Agreement temperature goal and to fulfil their customary obligations.

They agree with the Court that the international obligations of States with respect to protection
of the climate system and other parts of the environment fully encompass activities relating to the
production and licensing of, and subsidies for, fossil fuels. They also agree with the Court’s
conclusion that a State’s failure to take appropriate action to protect the climate system from
greenhouse gas (GHG) emissions — including with respect to fossil fuel production, the granting of
fossil fuel exploration licences and the provision of fossil fuel subsidies — may constitute an
internationally wrongful act.

They elaborate further on these obligations of States to protect the climate system and other
parts of the environment with respect to the production and licensing of fossil fuels and subsidies.

Judges Bhandari and Cleveland agree with the Court’s observation that the Intergovernmental
Panel on Climate Change (IPCC) has recognized that patterns of fossil fuel production have
“unequivocally” contributed to global warming, that projected emissions from existing fossil fuel
infrastructures alone already exceed the carbon budget for limiting warming to 1.5°C, and that
“[d]eep, rapid, and sustained reductions in greenhouse gas emissions” are essential to keep global
warming within the Paris Agreement’s 1.5°C temperature goal. Despite this, States continue to
support, finance and expand fossil fuel production, even though such policies are irreconcilable with
their global climate commitments. Subsidies also undermine efforts to reduce fossil fuel production
and consumption by suppressing prices and making fossil fuels artificially competitive.

The Judges discuss specific obligations of States regarding production, licensing and subsidies
with respect to, inter alia, environmental risk assessments and the preparation and implementation
of nationally determined contributions (NDCs), while respecting States’ common but differentiated
responsibilities and respective capabilities.
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The Judges consider that the customary international law obligation to take substantive and
procedural measures to prevent significant harm to the climate system necessarily extend to fossil
fuel production, consumption and infrastructure. With respect to procedural obligations, they agree
with the Court’s observation that environmental impact assessments must include climate-specific
effects, including “cumulative” and “possible downstream effects”. The Judges note that fossil fuels
are produced to be burned. In order to fulfil their obligations under Articles 2 and 4 of the Paris
Agreement as well as the stringent due diligence obligations under customary international law,
States accordingly must account, in their assessments of environmental risk, for the increased
concentration of GHGs in the atmosphere that will foreseeably result from, inter alia, production,
licensing and subsidy activities. This principle has been confirmed by national and regional courts.

Further, Judges Bhandari and Cleveland consider that Articles 2 and 4 of the Paris Agreement
require that NDCs address all fossil fuel production, licensing and subsidy activities in a manner
consistent with achieving the 1.5°C temperature goal. Thus, the stringent due diligence obligations
to implement such NDCs and to prevent significant transboundary harm require States to adopt and
enforce regulations consistent with reducing global dependence on fossil fuels, including by phasing
out production and use of fossil fuels and subsidies and transitioning away from fossil fuels, inter
alia, by taking account of downstream consequences and regulating in a manner that does not
undermine global co-operation.

In light of the principle of common but differentiated responsibilities and respective
capabilities, the Judges point out that States with greater resources and technical capabilities are
obligated to transition away from fossil fuel production and dependency with deeper and faster
targets than developing States with lesser capabilities. The climate change treaties also require States
with greater capabilities to provide financial and technological assistance to help those with lesser
capabilities transition away from fossil fuel production and other forms of fossil fuel dependency
and towards clean energy production. In this regard, the Judges note that COP 28 called for the
phasing out of fossil fuel subsidies “that do not address energy poverty or just transitions”.

However, the Judges emphasize that the obligations to transition away from fossil fuel
dependency apply to all States, and the principle of common but differentiated responsibilities and
respective capabilities does not exempt any State from measures that are necessary, consistent with
their capabilities and national circumstances, to fulfil the objectives of the climate change treaties
and stringent due diligence obligations.

In sum, as the Advisory Opinion recognizes, the legal obligations of States with respect to the
protection of the climate system and other parts of the environment require States to take full
responsibility for, and to aggressively redress, the contributions of production, licensing and
subsidies of fossil fuels to the destruction of the climate system.

The Judges conclude by emphasizing the requirement of a fundamental transformation of our
habits, comforts and way of life to safeguard the future of humanity. They note that while the Court’s
role is to provide legal clarity, the primary responsibility to act rests with States and the private actors
subject to their jurisdiction, who must re-evaluate and reform their policies to achieve the
transformative change essential for the preservation of our shared future.

Declaration of Judge Nolte
Judge Nolte appends a declaration to the Advisory Opinion to elaborate on two points: the
relationship between the climate change treaties and corresponding customary obligations, and

certain issues concerning legal consequences.

Regarding the first point, Judge Nolte takes the view that the climate change treaties and their
implementation confirm and influence the content of the general customary rules and give substance
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to them. Judge Nolte stresses that this is not an application of the lex specialis principle. Rather, he
considers that the obligations contained in the universally ratified climate change treaties and their
implementation practice express what States generally consider to be adequate to fulfil their less
determinate customary obligations. Judge Nolte affirms the Court’s recognition that, at present, the
full and bona fide compliance by a State with its obligations under the climate change treaties
“suggests” that this State is substantially complying with, i.e. is presumed to be fulfilling, its
customary duty to prevent significant harm to the environment. This is a way to achieve a harmonious
interpretation of, and to maintain a proper relationship between treaties and customary international
law. He considers that the presumption is a qualified one and leaves room for nuance and complexity.

With regard to the second point, Judge Nolte is of the view that addressing legal consequences
only in a general manner risks creating false expectations, at least with respect to possible claims for
compensation. He believes that the Court should have acknowledged that international law, unlike
several domestic legal systems, does not currently contain a general customary rule establishing strict
liability for certain lawful acts. In his opinion, such an acknowledgment would not have precluded
the future development of such a rule.

Judge Nolte then expresses his view that— while the Court has correctly identified that
anthropogenic climate change is caused by a plurality of acts — for compensation to be owed under
the customary rules on State responsibility, a harm must flow from a wrongful act or a plurality of
wrongful acts. While natural science may be able to identify with a high degree of precision the
contributions of each State to the balance of anthropogenic greenhouse (GHG) emissions in the
atmosphere, it cannot determine wrongfulness. Judge Nolte further emphasizes that because an
obligation of conduct is not an obligation of result, a State’s breach of the obligation of prevention
cannot easily be translated into a given quantity of emissions for the purpose of determining
compensation.

Judge Nolte also considers certain intertemporal matters. He takes the view that, while the
obligation to prevent significant harm to the environment was first recognized in the 1940s, it could
not have applied to GHG emissions until the emergence of a general understanding and recognition
of the risks associated with such emissions in the second half of the 1980s. This limits the amount of
emissions that could be the consequence of wrongful acts. In the Judge’s view, the Court should have
addressed questions of intertemporal law.

Judge Nolte concludes that much depends on how the Advisory Opinion will be understood.
He expresses his hope that the Opinion will reinforce the commitment of States to tackling climate
change through legally framed forms of political and administrative co-operation, with respect to
which litigation should play only a complementary role.

Separate opinion of Judge Charlesworth

Judge Charlesworth has joined Judges Brant, Cleveland and Aurescu in a joint declaration
concerning the relationship between States’ obligations under customary international law and the
climate change treaties. She also writes separately to address the application of the precautionary
principle to States’ climate change obligations and to elaborate on States’ climate change-related
obligations under international human rights law in the context of the right to a clean and healthy
environment and climate vulnerable groups.

Judge Charlesworth notes that the Advisory Opinion does not fully explore the relationship
between the precautionary principle and the principle of prevention. She explains that the two
principles complement each other, with the precautionary principle retaining a distinct scope of
application.
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Judge Charlesworth also discusses the content of the right to a clean and healthy environment.
She welcomes the Advisory Opinion’s confirmation of States’ climate change obligations under
human rights law and highlights the procedural dimensions of this finding.

She also draws attention to the position of climate vulnerable groups, such as Indigenous
peoples, women, children and people with disability. She illustrates the harmful effects of climate
change on these vulnerable groups by reference to the written and oral submissions of participants in
the advisory proceedings. She concludes that States have particular human rights obligations towards
vulnerable groups, notably through the application of the principles of equality and
non-discrimination.

Joint declaration of Judges Charlesworth, Brant, Cleveland and Aurescu

Judges Charlesworth, Brant, Cleveland and Aurescu wish to clarify the Court’s reasoning on
the relationship between States’ obligations under the climate change treaties and under customary
international law.

The Judges agree with the Court’s decision to reject the argument of some participants that the
climate change treaties constitute lex specialis in their relation to other sources of international law,
and they believe that the Court’s findings on the relationship between the climate change treaties and
other sources of international law should be interpreted in this light.

The Judges endorse the view that the relevant obligations under customary international law
and the climate change treaties retain a separate existence and maintain their own scope of
application. This follows from the Court’s jurisprudence as well as the relevant rules on the
relationship between the two sources both under general international law and climate change law.

The Judges emphasize that States’ compliance with their climate change obligations under
customary international law cannot be determined by simply assessing those States’ implementation
of the climate change treaties. These treaties are not proxies for assessing compliance with the rules
of customary international law.

Declaration of Judge Cleveland

1. Judge Cleveland observes that existing international law imposes stringent obligations on
States regarding protection of the climate system, including with respect to the production, licensing
and subsidization of fossil fuels, as discussed in her joint declaration with Judge Bhandari. She writes
separately to elaborate on the obligations of States with respect to carbon sinks and reservoirs, harms
to the climate system resulting from armed conflicts, and the relationship between international
investment law and climate obligations.

2. International law recognizes the crucial role of carbon sinks and reservoirs, such as forests,
wetlands and the ocean, in climate mitigation. Judge Cleveland underscores, among others, that the
Paris Agreement requires States parties to fulfil the 1.5°C temperature goal by achieving a balance
between greenhouse gas (GHG) emissions and removals by carbon sinks and reservoirs. Indeed,
protection and enhancement of carbon sinks and reservoirs is central to States’ obligations in
combating climate change under the climate change treaties, other environmental treaties and the
United Nations Convention on the Law of the Sea, as well as States’ customary international law
obligations to prevent significant harm to the environment and to co-operate in such efforts.

3. With respect to all of these obligations, States with greater capabilities and those that are
major contributors to global warming have a responsibility to assist less-resourced States, including
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in the preservation of carbon sinks and reservoirs. Judge Cleveland agrees with the Court’s
conclusion that breaches of obligations with respect to carbon sinks and reservoirs would give rise
to legal consequences under the law of State responsibility, including the duty of cessation.

4. Judge Cleveland then addresses two other rules of international law that the Advisory
Opinion recognizes as relevant to climate change: international humanitarian law and international
investment law. With respect to the former, she highlights the significant damage to the environment
caused by armed conflicts and other military activities — both with respect to GHG emissions and
the destruction of carbon sinks — and observes that the obligations of States to assess, report on, and
mitigate harms to the climate system must include these impacts. This includes accounting for such
harms in national inventories under the United Nations Framework Convention on Climate Change
and in the preparation and implementation of nationally determined contributions under the Paris
Agreement. The stringent customary international law obligations to prevent harm to the
environment and to co-operate also require States to take into account harms resulting from armed
conflicts and other military activities.

5. Turning to international investment law, Judge Cleveland notes that the Intergovernmental
Panel on Climate Change has observed that international investment agreements may lead to
“regulatory chill”, which may lead to countries refraining from or delaying the adoption of mitigation
policies. Judge Cleveland considers that the interpretation of investment instruments must be
informed by States’ obligations in respect of climate change under international law, including the
stringent due diligence standard to which States are bound in implementing such obligations.

Separate opinion of Judge Aurescu

In his separate opinion Judge Aurescu addresses two main topics: sea-level rise and the right
to a clean, healthy and sustainable environment.

He welcomes the finding by the Court that the United Nations Convention on the Law of the
Sea (UNCLOS) does not require States parties to update their lists of geographical co-ordinates or
charts that show the baselines and outer limits of their maritime zones in the context of physical
changes produced by sea-level rise. However, in his view, the reasoning of the Court on which this
finding was based could have been more comprehensive, including, especially, the principle of legal
stability, security, certainty and predictability, which applies to all aspects related to sea-level rise,
including fixed baselines, continuity of statehood and non-applicability of rebus sic stantibus to
existing maritime delimitations. The Judge also regrets that the Court failed to recognize that the
“fixed baselines” in the context of sea-level rise has become part of the customary international law.
In that respect, he provides comprehensive arguments regarding the widespread, representative and
consistent practice of over 100 States in the form of statements and submissions in the
United Nations framework, domestic legislation, regional and cross-regional declarations, as well as
the existence of opinio juris, since such elements of State practice also indicate that these States
perceive the fixed baselines to be the expression of an obligation under international law.
Judge Aurescu also points out that the Court missed an opportunity to clarify that the concept of
rebus sic stantibus does not apply to existing maritime delimitations in the context of sea-level rise.
He also believes that the Court should have chosen better wording when addressing the continuity of
statehood. The Judge believes that the disappearance of one (or more) of the initial constituent
elements does not only not affect the existing statehood but also does not involve the loss of
membership of the United Nations and of other international organizations. Also, Judge Aurescu
considers that the Court’s reasoning as to the obligation to co-operate in addressing sea-level rise is
incomplete as it does not take into account the principle of legal stability, security, certainty and
predictability; at the same time, the “equitable solutions”, which the implementation of the duty to
co-operate must bring, should be understood as having as sole purpose the protection of the existing
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rights of the States and of their populations affected by the negative effects of sea-level rise. Finally
on this topic, it is regrettable that, in relation to the obligation of non-refoulement under international
human rights law, the Court did not acknowledge that it also includes positive obligations to take
proactive measures to prevent refoulement and to ensure that other rights are respected during the
individuals’ stay in the State’s territory.

In relation to the right to a clean, healthy and sustainable environment, Judge Aurescu agrees
with the Court’s findings, while, however, he finds them incomplete. According to him, this right
has become a norm of customary international law. Its customary nature is affirmed in the
submissions of States before the Court. As examples of State practice, Judge Aurescu refers inter alia
to the Stockholm and Rio Declarations, the Sharm el-Sheikh report of the Conference of the Parties
of the UNFCCC serving as meeting of the parties to the Paris Agreement, the resolutions of the
Human Rights Council and the General Assembly, the participation of States to a multitude of
international treaties, as well as the provisions of a large number of national constitutions and
domestic legislation. Regarding the existence of opinio juris, he invokes the language employed in
national constitutions and legislative instruments as well as the provisions of international treaties
that recognize this right in expressly normative terms. The Judge also refers to the voting pattern of
General Assembly resolution 76/300 recognizing the right to a clean, healthy and sustainable
environment as a human right, adopted with 161 votes in favour, none against, and only
8 abstentions, thus further reinforcing the normative character of the mentioned practice. Finally,
Judge Aurescu invokes that the jurisprudence of the international courts confirms the customary law
character of the right to a clean, healthy and sustainable environment.
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This analysis departs from doctrinal exegesis of the International Court of
Justice’s Advisory Opinion on climate change to reflect, from the cockpit
of the process that produced it, on how impact was conceived throughout the
campaign, the drafting of the request, and the conduct of the proceedings.
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1. Introduction

The Advisory Opinion rendered by the International Court of Justice (ICJ) on the Obligations
of States in respect of Climate Change is remarkable in many ways." It is a unanimous opinion; it

1 Obligations of States in respect of Climate Change, Advisory opinion (23 July 2025), ICJ General List No. 187
(Obligations of States in respect of Climate Change).
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was requested by the UN General Assembly through a resolution adopted by consensus;> and
it followed proceedings with an unprecedented level of participation.® It is also a thorough,
well-reasoned, and far-reaching opinion, not because it goes beyond stating the law as it cur-
rently stands but because, in the geopolitical context in which it was rendered, it would have
been unsurprising if the opinion had covered far less ground.

Much of the commentary has understandably focused on what the Court said.* Our inten-
tion in this brief contribution is to depart somewhat from this approach and, instead, share
some insights from the cockpit of the process that led to the request and the pleadings.
Specifically, we would like to address the fundamental question of the impact of the
Advisory Opinion, as it was considered when designing the strategy, drafting the question, de-
veloping the pleadings, and coordinating the work of like-minded constituencies. As we argued
elsewhere, advisory opinion initiatives are not only about obtaining an answer to a legal ques-
tion; they are also about preparing the ground for legal change.® In the climate context, that
objective was conceived not only in relation to negotiations or UN practice, but also, and per-
haps especially, in relation to domestic legislative, administrative, and judicial processes.

There are many ways to think about the Advisory Opinion’s effects. One can focus on the
UN General Assembly’s follow-up, on climate negotiations, or on transnational mobiliza-
tion. Here, we focus on domestic practice. More specifically, we focus on areas where au-
thoritative clarification of international law could be reasonably expected to activate
dense bodies of existing domestic law and institutional practice. These areas may be
understood as legal tipping points: domains of domestic law in which a relatively modest
shift in the framing of legal obligations can generate disproportionately large downstream
effects through ordinary decision-making. In this sense, a legal tipping point is a specific
institutional manifestation of what the literature on social tipping points describes as a
small intervention or shift capable of triggering nonlinear, self-reinforcing and potentially
cascading change.® The point at which such a tipping process becomes legally visible is not
a single dramatic event, but the moment when a clarified proposition of international law be-
gins to be reproduced across ordinary processes of legislative, administrative, and judicial
practice. Four such legal tipping points warrant particular scrutiny here: the individualization
of the relevant conduct; the integration of cumulative and downstream climate effects into
project-level assessment of new fossil fuel developments; the clarification of adaptation obli-
gations and their distributive implications; and the use of human rights law to structure domes-
tic remedies, including claims concerned with reparation.

2 UN General Assembly Resolution 77/276: Request for an advisory opinion of the International Court of
Justice on the obligations of States in respect of climate change, 29 March 2023 (the Request).

3 Obligations of States in respect of Climate Change (Request for Advisory Opinion). Conclusion of the public
hearings held from 2 to 13 December 2024, 13 December 2024, ICJ Press release No. 2024/81 (96 States
and 11 international organizations presented oral statements during the hearing).

4 See, among many others, Ginevra Le Moli, ‘The ICJ Advisory on States Obligations and Climate Change’
(2026 forthcoming) 35 RECIEL, part of a special issue on the Advisory Opinion with contribution, in alphabet-
ical order, by Sandrine Maljean-Dubois, Jacqueline Peel, Lavanya Rajamani, Harro van Asselt, Jorge
E. Vifiuales, and Margaretha Wewerinke-Singh, among others. For (brief and more detailed) overall assess-
ments, see Margaretha Wewerinke-Singh and Jorge E. Vifiuales, ‘The ICJ Reframes the Conduct Responsible
for Climate Change Through the Prism of Internationally Wrongful Acts’, EJIL Talk (4 August 2025), and
Caroline Foster, ‘The 2025 International Court of Justice Advisory Opinion on Obligations of States in respect
of Climate Change’ (2025) 74 International and Comparative Law Quarterly 775.

5 Margaretha Wewerinke-Singh, Jorge E. Vifiuales, and Julian Aguon, ‘The Role of Advocates in the
Conception of Advisory Opinion Requests’ (2023) 117 AJIL Unbound 277, 277-80.

6 For the broader literature on social tipping points and tipping processes, see Manjana Milkoreit and
others, ‘Defining Tipping Points for Social-Ecological Systems Scholarship—An Interdisciplinary Literature
Review’ (2018) 13 Environmental Research Letters 033005; Ilona M. Otto and others, ‘Social Tipping
Dynamics for Stabilizing Earth’s Climate by 2050’ (2020) 117 Proceedings of the National Academy of
Sciences 2354; Ricarda Winkelmann and others, ‘Social Tipping Processes Towards Climate Action: A
Conceptual Framework’ (2022) 192 Ecological Economics 107242.
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2. Influencing domestic practice

A core objective of the request was to equip domestic actors with an authoritative statement
of what international law already requires and thereby to disentangle questions of legal ob-
ligation from arguments of political convenience. The point was not to have the Court dictate
domestic policy choices. It was to clarify the outer legal parameters within which those
choices must be made. In practice, this meant identifying areas where many legal systems
already possessed operative doctrines—environmental impact assessment, administrative
review, rights protection, tort, public finance, insurance regulation, and corporate
disclosure—but where climate claims still faced a recurring objection: that the underlying
international law position was too indeterminate to sustain decisive action.

That focus on domestic practice also helps explain why the architecture of the request mat-
tered so much. The Advisory Opinion was not conceived as an isolated symbolic intervention.
The expectation was that, if the Court clarified certain questions in an appropriately concrete
way, domestic institutions would be better equipped to overcome areas of alleged or genuine
ambiguity. Ministries would have the tools to reassess permitting practices. Legislatures would
better understand the legal requirements concerning the regulation of fossil fuels and the al-
location of adaptation costs. Courts would be better placed to interpret statutes, constitutional
guarantees, and private-law standards of care in light of clarified international obligations.

Four areas where clarification seemed particularly relevant were the individualization of
the conduct at stake (Section 3); the nature and scope of the impacts to be included in assess-
ment and approval processes (Section 4); the legal implications of adaptation obligations
(Section 5); and the implications of human rights obligations (Section 6). These four areas,
alongside others, could be reasonably expected to reinforce each other, albeit with a differ-
ent focus. The individualization of the ‘relevant conduct’, as that notion was developed in
Vanuatu’s pleadings and later taken up by the Court, constituted the baseline. On that basis,
from a prospective standpoint, it was important first for the Court to clarify the full scope of
the assessment required for new upstream fossil fuel developments, and the obligation of
States to adopt adaptation measures. It was equally important for the Court to clarify
whether climate policy and litigation were confined to a ‘forward-looking’ frame that ex-
cludes matters of reparation or, conversely, whether international law provides a basis for
a retrospective climate justice lens, both in relation to the costs of adaptation measures
and to redress for climate harm. This selection was not meant to be exhaustive.

These four areas were singled out because, throughout the design of the request and the
development of the pleadings, they repeatedly combined four features: each rested on dense
pre-existing bodies of domestic law; each turned on a point of international law clarification
that was portable across jurisdictions; each bore directly on routine legislative, administra-
tive, or judicial decision-making; and each had the potential to unlock both prospective
and retrospective forms of accountability. Other areas could certainly have been chosen—
including, for example, corporate disclosure, financial supervision, insurance regulation,
public procurement, or subsidy control—but these four had the clearest potential to demon-
strate how the Advisory Opinion could reshape ordinary domestic practice.

3. Individualization of the relevant conduct

A central strategic question concerned the identification of the conduct responsible for cli-
mate change. From a legal standpoint, that issue was foundational. If the relevant conduct
is framed narrowly as the direct emission of greenhouse gases, important dimensions of
the conduct at the roots of such emissions would escape consideration: fossil fuel production
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by States with relatively smaller domestic emissions; subsidization and licensing decisions
that enable future emissions; and consumption patterns embedded in global value chains.
More fundamentally, emissions or even contributions to the problem are highly unequal
both historically and in the present time. The level at which the actual conduct unfolds
can also be identified, analytically, in different ways, including by reference to a group of
States (identified regionally or through other criteria), a State, subnational governments, pri-
vate companies, or even consumers as participants to the transaction targeted by the
polluter-pays principle. The question was therefore how to formulate a text that captured
the actual conduct that causes climate change while remaining viable in the detailed nego-
tiations that would take place in the General Assembly.”

The compromise eventually reflected in Resolution 77/276 described the ‘relevant conduct’
in three specific parts, two of which attracted most of the attention [in Questions (a) and (b) of
the operative part], whereas the third (in preambular Paragraph 5, in fine) provided the key to
move from one [Question (a)] to the other [Question (b)]. To recall, Question (a) put to the
Court refers to ‘anthropogenic emissions of greenhouse gases’.® This expression is deliberately
broad, covering any emissions as long as they are anthropogenic. The latter term brings the
characterization a step closer to reality, by referring—according to the IPCC glossary—to emis-
sions from ‘human activities’, including ‘the burning of fossil fuels, deforestation, land use and
land use changes (LULUQC), livestock production, fertilisation, waste management, and indus-
trial processes’.? Thus, although the term used is that of emissions, a wide range of base activ-
ities are encompassed by the terms anthropogenic. The conduct was further specified in
preambular Paragraph 5, in fine, which refers to ‘the conduct of States over time in relation
to activities that contribute to climate change and its adverse effects’. Such activities are clear-
ly not confined to those that directly emit greenhouse gases; they encompass any activity from
any actor that ‘contribute[s]’ to climate change and its impacts under State jurisdiction,
whether now or in the past (‘over time’). This characterization of the relevant conduct provides
the bridge between the characterization in Question (a) and that in Question (b), which is the
beating heart of the request: ‘States where they, by their acts and omissions, have caused sig-
nificant harm to the climate system and other parts of the environment’.'® The question is
therefore about the ‘acts and omissions’ of States, although they cover acts and omissions
‘in relation to activities that contribute’ to climate change.'’ The set of ‘acts and omissions’
is further characterized by a certain degree, namely the causing of ‘significant harm’ to the cli-
mate system, as part of the broader environment.'?

7 See Wewerinke-Singh, Vifiuales, and Aguon (n 5) 279-80.

8 UN General Assembly Resolution 77/276: Request for an advisory opinion of the International Court of
Justice on the obligations of States in respect of climate change, 29 March 2023. Operative paragraph,
Question (a).

9 [IPCC Glossary <https://apps.ipcc.ch/glossary/> (accessed 18 May 2026).

10 Res. 77/276 (n 9), operative paragraph, Question (b).

11 ibid, preamble, para. 5.

12 ibid, the operative part requested the Court to render an advisory opinion on the following question:
‘Having particular regard to the Charter of the United Nations; the International Covenant on Civil and
Political Rights; the International Covenant on Economic, Social and Cultural Rights; the United Nations
Framework Convention on Climate Change; the Paris Agreement; the United Nations Convention on the Law
of the Sea; the duty of due diligence; the rights recognized in the Universal Declaration of Human Rights;
the principle of prevention of significant harm to the environment; and the duty to protect and preserve the
marine environment, (i) what are the obligations of States under international law to ensure the protection
of the climate system and other parts of the environment from anthropogenic emissions of greenhouse gases
for States and for present and future generations and (ii) what are the legal consequences under these obliga-
tions for States where they, by their acts and omissions, have caused significant harm to the climate system and
other parts of the environment, with respect to (a) States, including, in particular, small island developing
States, which, due to their geographical circumstances and level of development, are injured or specially af-
fected by or are particularly vulnerable to the adverse effects of climate change and (b) peoples and individuals
of the present and future generations affected by the adverse effects of climate change?’
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In Vanuatu’s written pleadings, the overall characterization of the ‘relevant conduct’
under the parameters of the text of the request was summarized as follows:'>

acts and omissions of individual States — and of a specific group thereof — that have resulted
over time in a level of anthropogenic GHG emissions from activities within their jurisdiction
or control which have interfered with the climate system and other parts of the environment
to an extent which amounts to at least significant harm to the latter, whether or not the an-
thropogenic GHG emissions of a given State over time are the only or the main cause of cli-
mate change, and whether or not they are the only or the main cause of the specific harm
suffered by another State, people or individual.

The Court adopted this architecture. It held that the ‘relevant conduct’ is not limited to con-
duct that itself directly results in emissions, but includes ‘all actions or omissions of States’
that result in the climate system and other parts of the environment being adversely affected
by anthropogenic emissions. The material scope of the inquiry, the Court added, encom-
passes the ‘full range of human activities’ contributing to climate change, ‘including both
consumption and production activities’.!* Later, in addressing breach, the Court made the
point even more concrete: depending on the circumstances, fossil fuel production and con-
sumption, the granting of fossil fuel exploration licences, and the provision of fossil fuel sub-
sidies may constitute an internationally wrongful act.'®

This clarification provides domestic courts and regulators with an authoritative basis for
moving beyond a narrow tailpipe conception of climate responsibility. The legally relevant
conduct includes the licensing, subsidizing, authorizing, and failing to regulate activities
that foreseeably generate climate harm.

4. Assessment of new upstream fossil fuel developments

One important area in need of clarification concerned the approval of new upstream fossil
fuel projects. International law'®—as well as the overwhelming majority of domestic
legal systems'’—requires the conduct of an environmental impact assessment as part
of the process of approval of certain projects, including, under ordinary conditions,
new upstream fossil fuel ventures. Yet, under international law, the specific content of
the assessment is left to domestic law.'® That leaves significant room for interpretation.
In the climate context, the practical question is whether project assessment may be con-
fined to direct operational emissions, or whether it must take into account the cumulative
and downstream effects of a project—including, in the case of upstream oil, gas, or coal
developments, the emissions generated when the extracted fuel is ultimately processed
and burned.

13 Written Statement of Vanuatu, 21 March 2024, available at <https://www.icj-cij.org/sites/default/
files/case-related/187,/187-20240321-wri-06-00-en.pdf> [4] and [157].

14 Obligations of States in respect of Climate Change (n 1) [94].

15 ibid [427].

16 See Pulp Mills on the River Uruguay (Argentina v Uruguay), Judgment, ICJ Reports 2010, p. 14 (Pulp Mills),
[204]. The Court confirmed this view in Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica
v Nicaragua) and Construction of a Road in Costa Rica along the San Juan River (Nicaragua v Costa Rica),
Judgment, ICJ Reports 2015 (II) (Costa Rica/Nicaragua), para. 104; Dispute over the Status and Use of the
Waters of the Silala (Chile v Bolivia), Judgment of 1 December 2022, General List No 162, [83], [113]-[115];
Obligations of States in respect of Climate Change, (n 1) [297].

17 SeeNeil Craik, ‘The Assessment of Environmental Impact’, in Emma Lees and Jorge E. Vinuales (eds), The
Oxford Handbook of Comparative Environmental Law (OUP 2019) 876-900.

18 See Pulp Mills (n 17) [205] (‘it is for each State to determine in its domestic legislation or in the author-
ization process for the project, the specific content of the environmental impact assessment required in each
case’); Obligations of States in respect of Climate Change (n 1) [298].
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As the advisory proceedings before the ICJ unfolded, the case law of some influential ju-
risdictions confirmed that the assessment of the emissions of a given entity must go beyond
those arising directly from its operations (often called ‘Scope 1’ emissions) to include also
those embedded in its consumption (‘embedded’ emissions, under some frameworks called
‘Scope 2’ emissions, mainly for electricity)'® and even those arising from the burning (by
others) of the fossil fuels extracted and sold by that entity (so-called ‘Scope 3’ emissions).%’
This line of reasoning resonated strongly with the broader conception of relevant conduct
advanced in Vanuatu’s pleadings, and it was sharpened further in response to a question
from Judge Cleveland concerning the obligations of fossil fuel-producing States. In its writ-
ten reply, Vanuatu and the Melanesian Spearhead Group expressly connected the responsi-
bility of major fossil fuel producers to developments in carbon accounting concerning
so-called Scope 3 emissions.>!

The Court’s opinion provided a significant additional layer of authority. After restating
that the content of an environmental assessment depends on the circumstances of the
case, it held that climate-related risk assessment may appropriately combine general proce-
dures with project-level assessment, and that such general procedures do not exclude ‘spe-
cific climate-related effects’ being assessed as part of environmental impact assessments
for individual activities, ‘eg for the purpose of assessing their possible downstream effects’.>?
The Court added that all States should provide for and conduct EIAs in respect of particularly
significant proposed activities contributing to greenhouse gas emissions, on the basis of the
‘best available science’.?®

Read together with the Court’s broad characterization of relevant conduct and its express
reference to fossil fuel production, licensing, and subsidies, this holding can shape domestic
permitting practices. It considerably strengthens the argument that, for new upstream fossil
fuel projects, the climate consequences to be assessed cannot stop at the project fence-line.
That matters because the inclusion of downstream combustion emissions can radically alter
the legal and economic appraisal of a project. In a world where governments continue to plan
fossil fuel production far in excess of levels compatible with 1.5 °C, project-level review be-
comes an important pathway through which international climate obligations may be trans-
lated into ordinary administrative law.?* What may look like a technical adjustment to EIA
methodology could therefore function as a legal tipping point.

5. Specification of adaptation requirements and ripple effects

A third area of interest concerned adaptation. Before the Advisory Opinion, adaptation ob-
ligations under the Paris Agreement were often described in language that obscured their le-
gal character. Article 7 contains a mixture of contextual provisions, exhortatory language,

19 Case of Verein Klimaseniorinnen Schweiz and others v Switzerland, ECtHR Application no. 53600/20,
Judgment of the Grand Chamber (9 April 2024) (Klimaseniorinnen), [280].

20 R (Finch) v Surrey County Council and others [2024] UKSC 20, [79].

21 Written reply of Vanuatu and the Melanesian Spearhead Group to the questions put by Judges Cleveland,
Tladi, Aurescu, and Charlesworth at the end of the hearing held on 13 December 2024 (20 December 2024)
[2]-[5].

22 Obligations of States in respect of Climate Change (n 1) [298].

23 ibid [298] (emphasis added).

24  Production Gap Report 2023: Phasing down or phasing upTop fossil fuel producers plan even more extraction
despite climate promises (November 2023), 5 (‘While 17 of the 20 countries profiled have pledged to achieve net-
zero emissions, and many have launched initiatives to reduce emissions from fossil fuel production activities,
most continue to promote, subsidize, support, and plan on the expansion of fossil fuel production. None have
committed to reduce coal, oil, and gas production in line with limiting warming to 1.5 °C.’); Production Gap
Report (September 2025) (‘Governments, in aggregate, still plan to produce far more fossil fuels than would
be consistent with achieving the goals of the Paris Agreement. Projected 2030 production exceeds levels
aligned with limiting warming to 1.5 °C by more than 120%’).
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and more concrete obligations, and the dominant emphasis in both scholarship and litigation
has tended to remain on mitigation.?® Yet, from the standpoint of climate-vulnerable States
and communities, adaptation is not ancillary. It structures urgent questions of infrastructure,
land-use planning, public health, disaster preparedness, relocation, and finance. If adapta-
tion is clearly framed as a legal requirement, even possibly a justiciable one (ie a requirement
that may be invoked by an individual before a court of law if it has not been complied with),
that may entail a range of ripple (legal) effects. Prospectively, such effects would include as a
minimum the requirements to assess adaptation needs and to adopt the requisite measures.
Retrospectively, failure to adopt such measures may lead to liability, both of States and a
range of other actors (whether public or private). In addition, the very need to prospectively
adapt to circumstances retrospectively attributable to identifiable entities may lead to the
adoption of legal regimes allocating adaptation costs (eg higher insurance premiums or
the costs of State measures) to entities having displayed the ‘relevant conduct’. Here again,
the key issue, in addition to the characterization of the relevant conduct, was the clarifica-
tion of the legal requirements relating to adaptation. The Court addressed this issue with sig-
nificant detail in Paragraphs 255-259 of its opinion.

Prospectively, the Court distinguished between provisions that ‘provide context’ without
‘creat[ing] any standards or legally binding obligations’, mainly Article 7, Paragraphs 2, 4, 5,
and 6, and ‘specific obligations pertaining to adaptation’, mainly Article 7, Paragraph 9.2°
According to the Court, the latter requires States parties to the Paris Agreement to exercise
due diligence, that is their ‘best efforts, in line with the best available science, with a view to
achieving’ adaptation objectives. State parties have a ‘legally binding obligation’ under
Article 7(9) to the Paris Agreement to ‘engage in adaptation planning processes and the im-
plementation of actions’.>” The Court noted that, although no particular action is individu-
alized as required, the text of the provision illustrates the types of actions that may be
sufficient to meet the requirements of Article 7(9). Although the Court does not say so ex-
pressly, it can be inferred from these pronouncements that a State’s failure to adopt such
measures may constitute an internationally wrongful act. The broader proposition that fail-
ures to take preventive measures can ground legal responsibility is well established in human
rights jurisprudence,?® and is increasingly surfacing in domestic climate litigation focused
on adaptation failures. Indeed, at least 80 so-called ‘failure-to-adapt’ cases have been iden-
tified across jurisdictions.?® The financial implications of such cases may become an import-
ant lever of ripple effects, particularly when failure by a corporate entity to adapt its
processes to the increasing pressures of climate change may impact its business model and
profitability (eg additional exposure for insurance companies and disruption for utilities).
Such risks are at the heart of ESG (environment, social, and governance) disclosures, and
due to their financial materiality, they remain so even in the scaled-back versions of ESG
frameworks. A clear recognition of the obligation to adapt was therefore important, due
to its relevance for the strengthening of the regulatory and market expectation that compan-
ies will indeed adapt. In addition, such a clear recognition strengthens the legal basis to

25 See Lavanya Rajamani, ‘The Paris Agreement: Interplay Between Hard, Soft and Non-Obligations’ (2015)
28 JEL 337, 347.

26 Obligations of States in respect of Climate Change (n 1) [255].

27 ibid (n 1) [256], quoting Article 7(9) of the Paris Agreement.

28 Budayeva and others v Russia, ECtHR Applications No, 15339/02, 21166,/02, 20058/02, 11673/02 and
15343/02, Judgment (29 September 2008), [128]-[37]; Ozel and others v Turkey, ECtHR Application Nos.
14350/05, 15245/05, and 16051/05, Judgment (17 November 2015), paras. 170-5; UN Human Rights
Committee, Views adopted by the Committee under article 5 (4) of the Optional Protocol, concerning communication
No. 3624/2019: Daniel Billy et al. v Australia, CCPR/C/135/D/3624/2019, 22 September 2022, [8.3].

29 See Joana Setzer and Catherine Higham, Global Trends in Climate Change Litigation: 2025 Snapshot (LSE/
Grantham Institute/Sabin Center) 38.
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require States to take adaptation action. Of note, the fact that such action may be costly—all
the more so that mitigation action remains insufficient—may entail retrospective ripple ef-
fects, as States seek to recover the cost of adaptation action.

That leads to the retrospective standpoint. The Court did not discuss matters of liability
in the section of the Advisory Opinion relating to adaptation. But it did acknowledge the
possibility for States to adopt (in addition to sector-specific treaties) national legislation
in certain sectors introducing the principle of strict liability as part of the polluter-pays
principle.®® In practice, the question of strict liability in relation to the cost of climate
change adaptation has become a vividly debated issue, particularly in the context of so-
called ‘climate superfund statutes’ enacted or under consideration at the subnational level
in the USA®! or, more recently, compensation for the rise of insurance premiums.>? It is too
early to say whether this initial experimentation signals a trend, but it clearly suggests that
adaptation requirements—and the associated costs—were an important area in need of
clarification.

6. Harnessing human rights obligations

Human rights formed a fourth strategic area, not only because they express the human stakes
of the climate crisis, but because they offer some of the most effective domestic pathways for
translating international law into remedies. Rights-based climate litigation had already de-
veloped significantly before the Advisory Opinion, but the legal premise of many such cases
was still frequently contested: that climate change falls within the scope of existing human
rights obligations; that failures to regulate climate-harming activities can violate those obli-
gations; and that the resulting harm can ground both prospective relief and reparation for
harm already caused. Vanuatu’s written comments sought to consolidate a wide body of
UN treaty-body, regional, and domestic practice on precisely those points.>?

The Court adopted that broad orientation. It held that the adverse effects of climate change
‘may impair the effective enjoyment of human rights’, expressly engaging with recent re-
gional and domestic jurisprudence.>® It then went further by recognizing that a clean,
healthy, and sustainable environment is ‘a precondition for the enjoyment of many human
rights’ and is ‘essential for the enjoyment of other human rights’.3® This is not merely rhet-
orical. It inserts climate protection into the ordinary grammar of rights protection: positive
obligations, vulnerability analysis, access to courts, justification of interferences, and remed-
ial consequences. And human rights protection—under both treaty and customary law—
operates at the international but also, importantly, at the domestic level, although not
through a single juridical pathway: depending on the legal system, human rights norms
may have direct effect or be directly applicable or instead operate through constitutional
guarantees, legislative incorporation, and interpretation consistent with international
obligations.>®

30 Obligations of States in respect of Climate Change (n 1) [160].

31 See Kristina McKean, ‘The Pending Fate of Climate Superfund Statutes’, Georgetown Environmental Law
Review Blog (29 January 2026).

32 Dharna Noor, ‘These US States Want Polluters to Pay for the Rising Insurance Costs of Climate Disasters’,
The Guardian (8 February 2026).

33 Written comments of Vanuatu, 15 August 2024, available at <https://www.icj-cij.org/sites/default/
files/case-related/187/187-20240815-wri-11-00-en.pdf> [117]-[128].

34 Obligations of States in respect of Climate Change (n 1) [373].

35 Obligations of States in respect of Climate Change (n 1) [386] and [393].

36 ibid [386] and [393]; Human Rights Committee, ‘General Comment No 31 [80]: The Nature of the
General Legal Obligation Imposed on States Parties to the Covenant’ (26 May 2004) UN Doc CCPR/C/21/
Rev.1/Add.13, [13] and [15]; Office of the United Nations High Commissioner for Human Rights, Human
Rights Indicators: A Guide to Measurement and Implementation (United Nations 2012) 77.
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The Advisory Opinion is also significant because it links human rights to reparation in un-
usually direct terms. In its discussion of legal consequences, the Court stated that damage
must be demonstrated by the injured State or, in the case of a breach of obligations under
international human rights law, by injured individuals. It then reaffirmed the general obli-
gation of full reparation, by restitution, compensation, satisfaction, or a combination there-
of.3” That clarification does not resolve all causal and evidentiary questions that climate
claims raise, but it is premised on the rejection of the idea that climate law is confined to
a wholly forward-looking register in which past harm and individual injury remain legally
mute and carry no reparation consequences.

For domestic law, the latter point matters in at least three ways. First, it strengthens public
law and constitutional litigation aimed at compelling governments to align mitigation and
adaptation measures with rights-based standards, as illustrated by such cases as Leghari,®
Urgenda,39 and KlimaSeniorinnen. Second, it reinforces the use of human rights norms as in-
terpretative standards in administrative law and statutory review, including in cases challen-
ging fossil fuel approvals or inadequate adaptation plans. Third, it lends support to
private-law pathways—especially tort and related civil-liability regimes—in which human
rights help to identify protected interests, inform standards of care, and make visible the in-
dividualized dimensions of climate harm. The point is not that the Advisory Opinion sudden-
ly solves the design of domestic climate reparation regimes. It is that it legitimizes their
juridical architecture. Rights-based loss and damage arguments are no longer easily dis-
missed as external to the applicable law on climate change or to the range of tort and civil
law liability theories relating to climate change; they now stand within their centre.

7. Concluding observations

From inside the campaign and legal strategy process, the expected impact of an ambitious
advisory opinion could not be confined to symbolism; however, important symbolism may
be in a case of this scale. Nor was it confined to what the Advisory Opinion might mean
for the climate regime or for the institutional practice of the United Nations. A central con-
sideration was to secure the clarification of existing law that could assist domestic institu-
tions and be translated into ordinary legislative, administrative, and judicial action.

That helps explain why certain questions loomed so large in the drafting and pleading
strategy. The individualization of the relevant conduct was crucial because domestic law op-
erates through attributable acts and omissions. The clarification of project-level assessment
was key because permitting systems are everyday gateways through which fossil fuel expan-
sion is either enabled or constrained. The clarification of adaptation obligations was also
important because it turns a field long treated as programmatic into one of reviewable legal
duty, with significant implications for finance and cost allocation. And the harnessing of
human rights was fundamental because it connects climate change to some of the ordinary
remedial frameworks available in domestic law.

The Advisory Opinion itself does not bind parties like a judgment in a contentious case.
But it states, with unusual clarity and with the full authority of a unanimous opinion,
what the Court regards as the international law in force. Its most significant effects may
therefore emerge incrementally: in an EIA that must now consider downstream effects; in

37 Obligations of States in respect of Climate Change (n 1) [449]-[450].

38 Ashgar Leghari v Federation of Pakistan (Lahore High Court, WP No 25501/2015, judgment of 4
September 2015).

39 Urgenda Foundation v State of the Netherlands, Supreme Court of the Netherlands, 20 December 2019,
ECLLI:NL:HR:2019:2006.
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an adaptation plan that is now a requirement and whose costs may increasingly become the
subject of domestic allocation and recovery mechanisms; in a rights-based claim where the
applicability of human rights law to climate harm, and the availability in principle of repar-
ation for injured peoples and individuals, has now been authoritatively confirmed by the
World Court; or in modernized tort claims shaped by customary international law, including
human rights. The incremental changes brought by these and other potentialities may, if and
when they reach a certain threshold of acceptance, tip existing domestic frameworks in the
direction signalled by the advisory opinion. The sign that such a threshold has been crossed
will not be a single spectacular ruling, but repetition across ordinary sites of legal decision-
making. Fundamental change does not always come from fundamental reform; knocking a
first domino may go a long way.
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Abstract

This article reflects on the first-ever compulsory conciliation under the law of the sea
and its significance to international law and diplomacy. The conditions for ending
the dispute between Timor-Leste and Australia were only created through a genuine
combination of both law and diplomacy as facilitated by an expert commission.
Through successive milestones, the United Nations Convention on the Law of the Sea
(uncrLos) conciliation framework and the conciliation commission itself, was able
to successfully shift the reluctant State (Australia) from resistance, to engagement,
and ultimately, to resolution. The conciliation also showed how Timor-Leste’s
sovereign interpretation of maritime rights under international law was a compelling
argument in the context of historical factors and its self-determination. Ultimately, a
treaty was agreed through the conciliation despite competing views of international
law’s relationship to diplomacy and indeed on maritime boundary delimitation
methodology itself. A reflection on this triumph of the liberal international order is
beneficial for both Timor-Leste and Australia as they seek further cooperation under
the new treaty, and for other States facing entrenched disputes as well.

Keywords

compulsory conciliation — law of the sea — Timor-Leste — Australia

© KONINKLIJKE BRILL NV, LEIDEN, 2021 DOI:10.1163/24519391-06010002



6 SHEEHY
1 Introduction!

A reader with a passing understanding of international law and diplomacy
would appreciate the significance of the Conciliation between the Democratic
Republic of Timor-Leste and the Commonwealth of Australia (‘conciliation’ or
‘compulsory conciliation’).?

At a basic level, the conciliation was a “first”: the first-ever compulsory con-
ciliation under the United Nations Convention on the Law of the Sea (UNCLOS)>3
since the convention came into force in 1994. Another basic element of the
conciliation was that the conciliation commission (‘Conciliation Commission’
or ‘Commission’), constituted under Annex V of uncLos, managed to resolve
the dispute, even where one State is far larger and more economically powerful
(Australia) and the other, a developing and young State (Timor-Leste).* A third
element was that any recommendations of the Commission as to resolving
any dispute, were non-binding and the parties were merely obliged to partici-
pate in ‘good faith’5 Indeed, the “compulsory” element in the conciliation was
participation in the process, rather than any “compulsory” recommendations.
Compulsory conciliation is therefore distinguished from conciliation by agree-
ment, which occurred most notably in the Jan Mayen Case® prior to the for-
mal commencement of UNCLOS. A similar conciliation process whereby State

1 BA (Chinese)/LLB (Hons) (University of Queensland), current LLM student (Melbourne Law
School, University of Melbourne) and Senior Associate, DLA Piper Australia. With thanks to the
Maritime Boundary Office and Mr Stephen Webb for the many opportunities, and to Mr Richard
Rowe psMm for the encouragement. Any views expressed by the author in this paper should be
taken as his alone and not as representative of the views of a government or an employer.

2 The Democratic Republic of Timor-Leste and the Commonwealth of Australia (Permanent Court
of Arbitration, Case No 2016-10). Note the term ‘conciliation’ and ‘compulsory conciliation’
is, on occasion, also used in a general sense throughout this paper, and not just as a specific
reference to the Timor-Leste and Australia conciliation.

3 United Nations Convention on the Law of the Sea, opened for signature 10 December 1982, 1833
UNTS 397 (entered into force 16 November 1994). Hereafter, uncLos.

4 See, e.g, THE WORLD BANK, ‘TIMOR-LESTE,, available at https://data.worldbank.org/country/

timor-leste. See, e.g., THE WORLD BANK, ‘AUSTRALIA, available at https://data.worldbank.

org/country/australia.

Article 300, UNCLOS, supra note 3. See also Annex V, Articles 5, 6 and 7, UNCLOS, supra note 3.

6 Conciliation Commission on the Continental Shelf Area between Iceland and Jan Mayen,
Report and recommendations to the governments of Iceland and Norway, decision of June 1981
(Final Report, June 1981). This conciliation does otherwise bear some similarities between
the Timor-Leste Australia conciliation, including that both legal and non-legal factors were
taken into account and the presence of offshore oil and gas deposits in the contested area.
The commission did not however ultimately recommend a permanent maritime boundary
solution, opting instead at recommending a joint development agreement.

923
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parties can voluntarily refer their dispute to a commission is also now availa-
ble under Article 284 of uncLos. It was this compulsory conciliation however,
that managed to resolve the decades-old maritime dispute in the Timor Sea (at
least on a bilateral basis) in well-under two years.”

In addition to the procedural “law” of the conciliation that was broadly framed
by uncrLos Part xv, the substantive “law” of the process involved the delimitation
of maritime boundaries under uncros and the effect of the provisional resource
sharing treaties agreed between the two States. The Commission’s mandate
under UNCLOS was however, to seek an ‘amicable settlement’ rather than a res-
olution based purely on law.® The issues were therefore resolved “bottom-up”
rather than “top-down” by facilitators in suits, not judges in robes. That is, by
lawyer-diplomats engaging in dialogue in ex parte sessions, identifying interests
and issues, and progressing the issues in dispute incrementally as opposed to a
court or tribunal format that generally is more formal and focussed on the legal
issues in isolation. Behind closed doors, the conciliation therefore broached sen-
sitive diplomatic issues concerning the historical treatment of Timor-Leste by
Australia, Australia’s broader diplomatic interests and a series of related legal
disputes that existed at the time the conciliation began in April 2016.

In their Agent'’s reflections on the conciliation, both sides emphasised polit-
ical will as a ‘critical ingredient’® and ‘essential factor’' in the successful delim-
itation of maritime boundaries that was the central issue in the dispute. These
reflections and the non-binding nature of the conciliation invariably invite
discussion on the role international law played (if at all).

The history of the Timor Sea and Timor-Leste’s emphasis on fulfilling
its “sovereignty” provided an emotive context for the conciliation. If “sover-
eignty”—as interpreted by Timor-Leste—was the dominant theme from the
Timor-Leste side, for Australia it was a story of consent and how that consent
was progressed through the conciliation process when other comparative pro-
cesses between the two States had failed.

Against this backdrop, this article provides some factual context (both
before and during the conciliation) and pauses from a chronological recount to
analyse in further depth the consequences of each States’ view of international

7  AnnexV, Article 7, UNCLOS, supra note 3, notes that the Commission shall produce a report
within 12 month of its constitution. The Commission subsequently extended its timeframe.
Annex V, Article 5, UNCLOS, supra note 3.

G. Quinlan, ‘Perspectives of Australia’ in H. D. Phan, T. Davenport and R. Beckman (Eds.), The
Timor-Leste/Australia Conciliation: A Victory for UncLos and Peaceful Settlement of Disputes
(World Scientific Publishing Co., 2019) 175, 194.

10 A. Pereira, ‘Perspectives of Timor-Leste’ in Phan, Davenport and Beckman (Eds.), ibid., at

139, 173.
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law and its’ relationship to diplomacy, the subjective notion of “sovereignty”
(or more accurately maritime jurisdiction under uncros), the gradual process
of obtaining Australia’s consent and the liberal values inherent in the process.

While other papers have expertly recounted the provisional resource shar-
ing arrangements, the conciliation itself and the treaty it produced, this arti-
cle seeks to bring a holistic analysis of how both law and diplomacy played a
part in the resolution of the dispute. Further, this article also seeks to serve an
educative function in summarising—in one document—the relevant factual
context leading into the conciliation, the milestones in the conciliation itself
and the fundamental concepts of law and diplomacy it brought to bear, so that
the reader may understand the conciliation’s significance.

The article concludes that (1) the Commission was an essential element in
resolving the dispute between the States and managed to bring the parties to
resolution despite prevailing differences, (2) Australia’s consent was gradually
obtained through a dualistic combination of law and diplomacy as facilitated
by the Commission and enabled by the conciliation format and (3) that Timor-
Leste’s persistent emphasis on “sovereignty” as representative of its self-determi-
nation and historical grievances, was a compelling argument in the context of
historical factors and asserting perceived just maritime rights in the Timor Sea.
Other States can extract general lessons from the conciliation and draw comfort
from the liberal values of openness, rules-based engagement, cooperation and
interdependence that were part of the process and the outcome.

2 Pre-2012: Portuguese Timor to East Timor to Timor-Leste

Some relevant history must be acknowledged—even if incredibly briefly—to
contextualise Timor-Leste’s decision to commence compulsory conciliation
against Australia in April 2016. Many of the events below were specifically
mentioned during the opening session of the conciliation in August 2016.
Modern expressions of a “sovereignty” long-denied can be traced back to
Timor-Leste’s five centuries-long colonial period,!! the invasion by Japan in 194212

1 See MARITIME BOUNDARY OFFICE, ‘TIMOR-LESTE'S MARITIME BOUNDARIES’ (AUGUST
2016), available at http://www.gfm.tl/wp-content/uploads/2016/og/Policy-Paper_English.
pdf, at13.

12 See, e.g., AUSTRALIAN WAR MEMORIAL, 2ND INDEPENDENT COMPANY’, available
at https://www.awm.gov.au/unit/Us6147/. See, e.g, AUSTRALIAN WAR MEMORIAL,
‘FIGHTING IN TIMOR, 1942’, available at https:/[www.awm.gov.au/articles/atwar/timor. See,
e.g.,, B.]. Callinan, Independent Company (William Henemann Ltd., 1953).
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and the Occupation by Indonesia from 1975 to 1999.13 As between Timor-Leste and
Australia, the often-quoted narrative of the World War 2 period is one of a “debt
of gratitude” owed by Australian soldiers to their ever-loyal Timorese criados.'*
Subsequent maritime treaties with Indonesia, including the 1972 Seabed Treaty'>
and the 1989 ‘Timor Gap Treaty™ are often juxtaposed against this “debt of grat-
itude” to inform a narrative that Australia—in the views of some—then had a
“moral debt” to Timor-Leste. This is largely due to the fact that the 1972 Seabed
Treaty neatly circumvents the Greater Sunrise field (putting it on Australia’s side
of the line,'” rather than on Indonesia or Timor-Leste’s side of the line) and that
Australia was the only nation to grant de jure recognition of Indonesian sover-
eignty over East Timor during the Occupation.!®

Key events in modern Timorese history have also punctuated the national
conscience in Australia. If the tragedy of the “Balibo 5” is known to older gen-
erations in Australia,!® images of Major General Peter Cosgrove in the ruins of
Dili, are the more modern evocation of that popular conscience.?? Australia
led the International Force for East Timor (INTERFET) from the vote for inde-
pendence in 1999, yet as is generally only explored in academic and progressive
circles, consistent with its Indonesia maritime treaties, Australia also sought to

13 Commission for Reception, Truth and Reconciliation in East Timor, Chega! The Report of
the Commission for Reception, Truth and Reconciliation in Timor-Leste (Report, 2005). See
also WESTERN AUSTRALIAN MUSEUM, ‘THE INDONESIAN OCCUPATION: 1975-1999),
available at http:/ /museum.wa.gov.au/debt-of-honour/indonesian-occupation-1975-1999.

14  MARITIME BOUNDARY OFFICE, supra note 1, at 13.

15 Agreement between the Government of the Commonwealth of Australia and the Government of
the Republic of Indonesia Establishing Certain Seabed Boundaries in the Area of the Timor and
Arafura Seas, supplementary to the Agreement of 18 May 1971, signed 9 October 1972, [1973]
ATS 32 (entered into force 11 August 1973). See, e.g., P. Cleary, Shakedown: Australia’s grab
for Timor oil (Allen & Unwin, 2007) ch 1. See, e.g., K. McGrath, Crossing the Line: Australia’s
Secret History in the Timor Sea (Redback, 2017) ch 2.

16 Treaty on the Zone of Cooperation in an Area between the Indonesian Province of East Timor
and Northern Australia, signed 11 December 1989, 1654 UNTS 105 (entered into force g
February 1991) (‘Timor Gap Treaty’). A 1997 exclusive economic zone boundary between the
States was also later agreed. It largely follows a median line delimitation.

17 Atits closest point, the Greater Sunrise field is about 0.7 nautical miles from the 1972 Seabed
Treaty boundary. The field was however, not officially reported as discovered until two years
after the agreement to the seabed treaty with Indonesia. This fact, has of course, generated
further speculation that Australian authorities did indeed know of the large oil and gas
deposit at the time of the negotiations with Indonesia.

18  See, e.g, D. Snow, ‘Hawke confirms recognition of East Timor takeover, The Australian
Financial Review (Sydney, 23 August 1985).

19  See].Joliffe, Balibo (Scribe, 2009). See also Balibo (Madman Productions, 2009).

20 See, e.g, THE RESCUE MISSION', NINE NEWS AUSTRALIA (CHANNEL NINE, 29 AUGUST
2019), available at https://www.youtube.com/watch?v=AphoCsHk8fg&t=34s.
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conclude provisional resource sharing treaties in the Timor Sea.?! This resulted
in agreements in February 200022 and July 200123 with the UN administration,
and later with the new nation of Timor-Leste in 2002,24 20032° and 2006.26

Each of these agreements contains a story in itself; like the 1972 and 1989
agreements with Indonesia, each brings to bear perspectives either strongly
in favour or strongly opposed to their existence. Was Australia “pushing” trea-
ties on a country that had been decimated by occupation—beyond its mar-
itime entitlements under international law—and was it seeking to preserve
the structure of the ‘Timor Gap Treaty’? Or was Australia being “generous” by
increasing upstream revenue shares to Timor-Leste at a time that Australian
soldiers also patrolled Dili and the districts? These issues too, came out in the
conciliation in 2016.

Figure 1 shows the cumulative jurisdictional effect of the provisional
resource sharing arrangements between Timor-Leste and Australia, in addi-
tion to the delimitations between Australia and Indonesia. Note the Joint
Petroleum Development Area (shaded in blue), the positioning of the Greater
Sunrise field (20.1% within the Joint Petroleum Development Area and 79.9%
in an area claimed by Australia), in addition to the 1972 Seabed Treaty boundary
between Australia and Indonesia (in black), and the 1997 exclusive economic
zone boundary (7997 EEZ Treaty’)?” between Australia and Indonesia (in blue).

21 For a detailed chronology on the circumstances leading to, and the terms of, these three
treaties, see R. J. King, Submission No. 13 to Inquiry into Australia’s Relationship with
Timor-Leste, Joint Standing Committee on Foreign Affairs, Defence and Trade, A Gap in
the Relationship: the Timor Gap, 1972—2013 (27 March 2013). See also A. Munton, A Study of
the Offshore Petroleum Negotiations between Australia, the UN. and East Timor (PhD Thesis,
Australian National University, 14 June 2006).

22 Exchange of Notes constituting an Agreement between the Government of Australia and the
United Nations Transitional Administration in East Timor (UNTAET) concerning the continued
Operation of the Treaty between Australia and the Republic of Indonesia on the Zone of
Cooperation in an Area between the Indonesian Province of East Timor and Northern Australia
of 1 December 1989, signed 10 February 2000, [2000] ATS g.

23 Memorandum of Understanding of Timor Sea Arrangement concluded between Australia and
UNTAET, signed 5 July 2001.

24 Timor Sea Treaty between the Government of East Timor and the Government of Australia,
signed 20 May 2002, 2258 UNTS 3 (entered into force 2 April 2003).

25 Agreement between the Government of the Democratic Republic of East Timor and the
Government of Australia relating to the Unitisation of the Sunrise Troubador Fields, signed 6
March 2003, 2483 UNTS 317 (entered into force 23 February 2007).

26  Treaty between Australia and the Democratic Republic of Timor-Leste on Certain Maritime
Arrangements in the Timor Sea, signed 12 January 2006, 2483 UNTS 359 (entered into force 23
February 2017) (‘cMATS’).

27  Agreement between the Government of Australia and the Government of the Republic of
Indonesia Establishing an Exclusive Economic Zone Boundary and Certain Seabed Boundaries,
signed 14 March 1997, [1997] ATNIF 4 (not yet in force) (7997 EEZ Treaty').
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2018) 11.

ASIA-PACIFIC JOURNAL OF OCEAN LAW AND POLICY 6 (2021) 5-39



12 SHEEHY
3 2012 to 2015: Legal Disputes and a Structured Consultation

In 201213, as petroleum revenues flowed under the provisional resource
sharing arrangements,?® tensions in the diplomatic relationship increased.
Revelations emerged of alleged Australian espionage on the Timor-Leste nego-
tiating team during the negotiations which led to the 2006 Treaty on Certain
Maritime Arrangements in the Timor Sea (‘CMATS’). Reportedly under the aus-
pices of an aid program, Australian Secret Intelligence Service officers had
placed listening devices in the cabinet room of the Palacio do Governo in Dili.
This was the accusation of an ex-Australian Secret Intelligence Service agent
known only as “Witness K, and his lawyer, former Australian Capital Territory
Attorney-General, Bernard Collaery.30

Timor-Leste commenced an arbitration against Australia over the matter
(‘Timor Sea Treaty Arbitration’).3! In another first for international law, Timor-
Leste alleged that the treaty was induced by fraud.3? Timor-Leste had also
brought a dispute against Australia concerning jurisdiction over the pipeline
connecting the Bayu-Undan field to Darwin.33

Events took a dramatic turn in December 2013. The day before “Witness
K” was to give evidence via video link to The Hague in the Timor Sea Treaty
Arbitration, his home and the offices of his lawyer, Bernard Collaery, were
raided. Australian Security Intelligence Organisation authorities seized a
number of documents relating to the case. Consequently, Timor-Leste com-
menced proceedings against Australia at the International Court of Justice
(‘Documents Seizure Case’).34 It was the second time Australia had been taken
to the International Court of Justice on a matter dealing with Timor-Leste.35

29 See, e.g, TIMOR-LESTE MINISTRY OF FINANCE, PETROLEUM FUND OF TIMOR-LESTE,
available at https:/ [www.mof.gov.tl/budget-spending/petroleum-fund/.

30 See, e.g, CHRISTOPHER KNAUS, ‘WITNESS K AND THE “OUTRAGEOUS” SPY SCANDAL
THAT FAILED TO SHAME AUSTRALIA' (10 AUGUST 2019) THE GUARDIAN, available
at  https://www.theguardian.com/australia-news/2019/aug/10/witness-k-and-the-
outrageous-spy-scandal-that-failed-to-shame-australia.

31 Arbitration under the Timor Sea Treaty (Timor-Leste v Australia) (Permanent Court of
Arbitration, Case No 2013-16).

32 D. K. Anton, The Timor Sea Treaty Arbitration: Timor-Leste Challenges Australian
Espionage and Seizure of Documents, 18(6), American Society of International Law
(2014), available at https://www.asil.org/insights/volume/18/issue/6/timor-sea-treaty-
arbitration-timor-leste-challenges-australian-espionage.

33 Arbitration under the Timor Sea Treaty (Timor-Leste v Australia) (Permanent Court of
Arbitration, Case No 2015-42).

34  Questions relating to the Seizure and Detention of Certain Documents and Data (Timor-Leste v
Australia) [2014] 1C] Rep 147 (‘Documents Seizure Case’).

35 The first occurred in 1991 when Portugal took Australia to the International Court of Justice
over the legality of the Timor Gap Treaty. The International Court of Justice found it could
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While the two Timor Sea Treaty arbitrations were largely closed-door affairs,
the Documents Seizure Case was not. Public accusations flowed. Timor-Leste’s
memorial flagged a number of broader issues in the relationship, including the
Timor-Leste view of the provisional resource sharing treaties and the circum-
stances leading to the Timor Sea Treaty Arbitration.3¢ Australia, in its memo-
rial, refuted the claims, on grounds of sovereignty and national security.3”

Despite an undertaking of the Australian Attorney-General to ensure the
documents were not accessed,38 Timor-Leste was successful in obtaining pro-
visional measures orders that (1) Australia shall not use the seized material,
that (2) the documents shall be kept under seal, and further that (3) Australia
shall not interfere in any way in communications between Timor-Leste and its
legal advisers in connection with the Timor Sea Treaty Arbitration.3?

Curiously, the Australian Attorney-General welcomed the International
Court of Justice’s 12—4, 12—4, 15-1 finding in Timor-Leste’s favour, as something
that Australia was ‘pleased with’.40

These three legal cases still however, did not directly address the issue of
permanent maritime boundaries. To attempt to engage Australia on this issue,
a brief period of diplomacy followed. Like it did with Nauru in the early 1990s,#
Australia appeared hesitant to enter a merits dispute at the International
Court of Justice with a smaller neighbouring State. In 2015, Timor-Leste and
Australia therefore entered a period of “structured engagement”—so-termed
to avoid the purported moratorium on maritime boundary negotiations con-
tained in cMATS. Through this bilateral process, Timor-Leste was nevertheless

not exercise jurisdiction as the matter would ultimately affect the rights of a third State that
had not consented to the court’s jurisdiction, Indonesia. See Case concerning East Timor
(Portugal v. Australia), Judgment [1995] 1] Rep go.

36 ‘Memorial Submitted by Timor-Leste, Questions relating to the Seizure and Detention of
Certain Documents and Data (Timor-Leste v Australia) (International Court of Justice,
General List No. 156, 28 April 2014).

37 ‘Memorial Submitted by Australia, Questions relating to the Seizure and Detention of Certain
Documents and Data (Timor-Leste v Australia) (International Court of Justice, General List
No. 156, 28 July 2014).

38  ‘Written Undertaking of Australia by the Attorney-General of Australia dated 21 January
2014, Questions relating to the Seizure and Detention of Certain Documents and Data (Timor-
Leste v Australia) (International Court of Justice, General List No. 156, 21 January 2014).

39 DOCUMENTS SEIZURE CASE, supra note 34.

40  See generally T. Allard, ‘Australia ordered to cease spying on East Timor by International
Court of Justice’ (4 March 2016) The Sydney Morning Herald available at https:/ [www.smh.
com.au/politics/federal /australia-ordered-to-cease-spying-on-east-timor-by-international-
court-of-justice-20140304-hvfya. html.

41 Certain Phosphate Lands in Nauru (Nauru v Australia) [1992] 1cJ Rep 240.
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unable to procure a mandate from Australia to begin negotiations on perma-
nent maritime boundaries—the issue that had emerged as the key driver for
Timor-Leste. Australia preferred discussion on how to move forward under the
provisional resource sharing treaties.*?

These pre-conciliation processes provide ample comparisons to the con-
ciliation. The structured engagement was arguably a combination of law and
diplomacy, but there was no application of international law from an inde-
pendent body. Both sides could maintain their seemingly plausible interpreta-
tions of the provisional treaties and uncLos obligations. There was no impartial
dispute resolution body to tell them otherwise. Further, the legal disputes did
not directly deal with the issue of permanent maritime boundaries. Moreover,
the Timor Sea Treaty Arbitration and Documents Seizure Case both dealt with
sensitive topics that Australia was loathe to have in the public domain. By their
very adversarial nature, these legal cases contained very little room for diplo-
macy. Altogether from 2013 to 2015, the States participated in four Timor-Leste
initiated processes.

As the structured engagement process fell over, Timor-Leste was left with
no traditional means to delimit a permanent maritime boundary in the
Timor Sea. Australia insisted on maintaining the provisional resource sharing
arrangements and so refused to negotiate permanent maritime boundaries on
a bilateral basis.** The other means by which maritime boundaries are nor-
mally conceived of, is through a binding determination of the International
Court of Justice, International Tribunal for the Law of the Sea or another nom-
inated tribunal under uncros.** While both Timor-Leste and Australia were
parties to UNCLOS,*> Australia had withdrawn its consent from the binding
dispute settlement mechanisms as to maritime boundaries in March 2002.46
At this time, Australia had maritime boundaries with all of its neighbours,
other than New Zealand (negotiations had begun in 2002) and Timor-Leste.#”
While Timor-Leste could bring proceedings against Australia to international

42 PEREIRA, supra note 10, at 145.

43  Australia did so largely on the basis of the so-called moratorium in cMATS, supra note 26.
Article 4(1) reads: ‘1. Neither Australia nor Timor-Leste shall assert, pursue or further by
any means in relation to the other Party its claims to sovereign rights and jurisdiction and
maritime boundaries for the period of this Treaty".

44  UNCLOS, Part XV, supra note 3.

45 Timor-Leste acceded to uncLos on 8 January 2013. Australia ratified unvcrLos on 5 October
1994. On 22 March 2002, Australia made a reservation under article 298 of uncros, related to
disputes of the territorial sea, exclusive economic zone and continental shelf.

46  Attorney-General Daryl Williams and Minister for Foreign Affairs Alexander Downer,
‘Changes to International Dispute Resolution’ (Media Release, 25 March 2002).

47 MARITIME BOUNDARY OFFICE, supra note 11, at 37.
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courts and tribunals, such bodies could not deal with the issue of permanent
maritime boundaries. The “carve-out” therefore—particularly its timing some
two months before Timor-Leste’s restoration of independence—was perhaps
another example of the “moral debt” in action.

4 2015/16: Public Arguments Leading into the Conciliation

By 2015/16, the Timor Sea “dispute” (as Timor-Leste saw it) was in somewhat
of a stalemate. The mostly confidential and legalistic approach (the Timor
Sea Treaty arbitrations), the more so public and legalistic approach (the
Documents Seizure Case) and the bilateral legal and diplomatic approach (the
structured engagement) did not (or could not) address the core dispute on per-
manent maritime boundaries.

With these failings of law and diplomacy, a very public spat ensued.

Under uncros, Australia and Timor-Leste had two overlapping maritime
areas: the exclusive economic zone and the continental shelf. Articles 74 and
83 provide near identical terms for the delimitation of these zones, respec-
tively, with the goal to reach an ‘equitable solution’ under uncros.

Timor-Leste sought a median line boundary, in accordance with the equidis-
tance/relevant circumstances approach under international law.#8 This delim-
itation theory holds that a maritime boundary should be halfway between
coastlines unless there are “relevant circumstances” warranting an adjust-
ment. Dili’s interpretation of this approach put the entire Joint Petroleum
Development Area, and all of Greater Sunrise, on Timor-Leste’s side of the
boundary. As Timor-Leste stated, this delimitation approach had been used
in numerous cases since the 1980s and with the introduction of uncrLos, geo-
logical features of the seabed no longer played a role in maritime boundary
delimitation.#®

48  Maritime Dispute (Peru v Chile) (Judgment) [2014] 1C] Rep 3, [180]; Maritime Delimitation
(Romania v Ukraine) (Judgment) [2009] 1C] Rep 61, [115]-[122]; Delimitation of the Maritime
Boundary in the Bay of Bengal (Bangladesh/Myanmar) (Judgment) [2012] 1TLOS Rep 66,
[240]; Territorial and Maritime Dispute (Nicaragua v Colombia) (Judgment) [2012] 1C] Rep
624; Nicaragua v Honduras (2007) 1C] Rep 624, [190]-[193]; Delimitation of the Maritime
Boundary between Ghana and Céte d’voire (Ghana/Céte d’voire) (Judgment) (International
Tribunal for the Law of the Sea, Case No 23, 23 September 2017) [180].

49  Continental Shelf (Libyan Arab Jamahiriya/Malta) (Judgment) [1985] 1] Rep 13, [39]: ‘The
Court however considers that since the development of the law enables a State to claim
that the continental shelf appertaining to it extends up to as far as 200 miles from its coast,
whatever the geological characteristics of the corresponding sea-bed and subsoil, there is no
reason to ascribe any role to geological or geophysical factors within that distance either in
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In contrast, Australia relied on the continental shelf (or natural prolon-
gation) principle in arguing that international law would place the bound-
ary further north than the median line. The natural prolongation principle
has its basis in the 1948 Truman proclamation to the continental shelf of the
United States, earlier versions of uncros and the subsequent decision of the
International Court of Justice in 1969.5° The theory generally places emphasis
on geological features of the seabed as relevant to the delimitation of maritime
boundaries. Australia contended that its position with Timor-Leste reflected
the geology of the seabed, notably the three kilometre deep Timor Trough lying
just south of Timor-Leste (well beyond the median line). Australia had used
the continental shelf principle as the basis for its 1972 Seabed Treaty boundary
with Indonesia and historically has sought to maintain a similar boundary in
the Timor Gap.®! Australia also contended that even a median line approach
would still put 80% of Greater Sunrise in Australian waters (based on a strict
median line lateral boundary rather than a median line which continued run-
ning approximately north-east all the way to the 1972 Seabed Treaty boundary,
as Timor-Leste argued (see Figure 1 and 2)).52

In the 1970s and 1980s, negotiating parties to uncLos had failed to agree on
whether a distance-based approach should be employed in maritime boundary
delimitation, preferring instead the broader terminology of an ‘equitable solu-
tion’ in delimitations of the exclusive economic zone and continental shelf.
Courts and tribunals nevertheless, have appeared to heavily favour the equi-
distance/relevant circumstances methodology to reach an ‘equitable solution’
in delimiting overlapping maritime entitlements.>3 This presented practical
difficulties for Australia however, as its existing 1972 Seabed Treaty boundary
with Indonesia was further north than the median line.

verifying the legal title of the States concerned or in proceeding to a delimitation as between
their claims!

50 North Sea Continental Shelf (Federal Republic of Germany v Denmark) (Merits) [1969]
1cJ Rep 3. See generally, L. HUGH, THE TRUMAN PROCLAMATION AND THE RULE OF
LAW (BLOG POST, 28 SEPTEMBER 2016), available at https://www.ruleoflaw.org.au/
truman-proclamation-rule-law/>.

51 See, e.g., CLEARY, supra note 15, at Chapter ; MCGRATH, supra note 15, at Chapter 2.

52 A. Cox, DFAT on China and Timor-Leste: No ‘two-step’ but one considered approach
(Blog Post, 21 July 2016), available at https://www.lowyinstitute.org/the-interpreter/
dfat-china-and-timor-leste-no-two-step-one-considered-approach.

53 S. Fietta and R. Cleverly, A Practitioner’s Guide to Maritime Boundary Delimitation (Oxford
University Press, 2016) at 54. The equidistance/relevant circumstances methodology is also
called the “three-stage test”.
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Relevantly too, articles 74(3) and 83(3) provide that:

... the States concerned, in a spirit of understanding and cooperation,
shall make every effort to enter into provisional arrangements of a practi-
cal nature and, during this transitional period, not to jeopardise or hamper
the reaching of the final agreement. Such arrangements shall be without
prejudice to the final delimitation. (emphasis added)

Australia noted that the provisional resource sharing treaties were therefore
specifically endorsed by uncLos (as they were ‘provisional arrangements’),>*
whilst Timor-Leste noted such treaties should not ‘jeopardise or hamper’ the
final delimitation.5?

Two pieces®® written by Allaster Cox, First Assistant Secretary, Southeast
Asia Maritime Division at the Australian Department of Foreign Affairs and
Trade in March and July 2016, set out Australia’s position on the practical
effects of the provisional treaties. The first noted:

... Timor-Leste receives 90% of the revenue from the Joint Petroleum De-
velopment Area ... [and] 50% of the future revenue from Greater Sunrise,
even though approximately 80% of Greater Sunrise is in an area of exclu-
sive Australian seabed jurisdiction. As a direct result of the... [provisional
treaties], Timor-Leste has accrued a Petroleum Fund now worth over $16
billion.57

Timor-Leste argued that it was in fact Dili that was being generous, as a
modern application of international law would put the largest oil and gas
fields within Timor-Leste’s exclusive control. Chief Negotiator for Maritime
Boundaries Xanana Gusméao noted that Australia had negotiated all of its
maritime boundaries, except just 2%, which was with Timor-Leste. More
detailed analysis questioned the true value of the economic benefits under
the provisional treaties.58

54 COX, supra note 52.

55 MARITIME BOUNDARY OFFICE, supra note 11, at 55.

56 A. Cox, Timor Sea treaties show Australia’s commitment to rules-based order (Blog Post, 4
March 2016) available at https:/ [www.lowyinstitute.org/the-interpreter/timor-sea-treaties-
show-australias-commitment-rules-based-order; COX, supra note 52.

57 A. Cox, ibid.

58 MARITIME BOUNDARY OFFICE, supra note 1.
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Sympathetic commentators like Bracks, Skulley and Aarons called on
Australia to stop playing ‘hard ball’ with one of the poorest nations in the
region.>®

On 23 March 2016 (14 years since Australia’s “carve-out”), more than 10,000
Timorese protested in Dili against the Australian Government’s refusal to
negotiate maritime boundaries.®* In Australia, progressive NGOs like the
Timor Sea Justice Campaign and GetUp! Australia continued to place pressure
on the Australian policy.%! ‘Time To Draw the Line’, a documentary about the
Australian Government's relations with Timor-Leste, was released and played
in boutique cinemas around the country.5?

Media coverage in Australia was generally found in progressive publica-
tions like The Monthly, The Saturday Paper and Fairfax publications,5? while
in Timor-Leste maritime boundary-related news was often on the front page of
newspapers.5*

5 Differing Views of International Law and Its’ Relationship to
Diplomacy

Behind the public legal arguments on delimitation methodology, UncLOS
and the provisional resource sharing treaties, it was also clear that both sides
viewed the relationship of international law to diplomacy itself in different
light. This was significant as it coloured each States’ approach to non-binding
dispute settlement processes.

Simpson explores three competing images of this relationship: (1) inter-
national law as virtuous and marginal, (2) international law as constitutive

59 For these and other articles sympathetic to Timor-Leste, see MARITIME BOUNDARY
OFFICES, RESOURCES, available at http:/ [www.gfm.tl/learn/learn-resources/.

60  See, e.g, L. Murdoch, ‘Thousands of East Timorese besiege Australian embassy in Dili’ (22
March 2016) The Sydney Morning Herald, available at https:/[www.smh.com.au/world/
thousands-of-east-timorese-besiege-australian-embassy-in-dili-20160322-gnobsx.html.

61  See TIMOR SEA JUSTICE CAMPAIGN, available at https://www.facebook.com/
TimorSeaJustice/; See GETUP! AUSTRALIA, BAD NEIGHBOURS (2014), available at https://
www.youtube.com/watch?v=rwr7rnXbBhY.

62  Time to Draw the Line, (Fabio Cavadino and Amanda King, 2016).

63  See the Maritime Boundary Office’s website for some examples, available at http:/[www.gfm.
tl/learn/learn-resources/.

64 The launch of Timor-Leste’s Maritime Boundary Office’s website in March 2016 was one
such example, available at http:/ fwww.gfm.tl/.
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and responsible, and (3) international law as a combination of norm and
aspiration.55

Timor-Leste clearly expressed a view of international law and its’ relation-
ship to diplomacy within the first category (virtuous and marginal). One of the
earlier manifestations of this view was the famous Balibo 5 interview prior to
the imminent Indonesian invasion. Shackleton’s powerful speech notes rele-
vantly that it will be ‘difficult to convey to you in an Australian living room’
from Timorese fighters ‘who cannot understand why the rest of the world does
not care’. Shackleton explains that Australia would not send forces to assist the
Timorese freedom fighters, ‘that’s impossible ... but we could ask that Australia
raise this fighting at the United Nations’ Shackleton was then applauded
‘because we are Australians ... that’s all they want, is the United Nations to
care ... "6 These un-named freedom fighters put forward the view of a small
and vulnerable State, and of international law as virtuous, yet on the margins
of military power. Shackleton was also noting how this perspective would be
‘difficult’ for his Australian audience to understand.

That motif of international law as a virtuous force on the margins of State
power, but a force that would nonetheless advocate for “right” over “wrong’,
clearly pervaded the lead up to the conciliation. Timor-Leste saw first-hand the
impact of Australia’s jurisdictional reservation as a barrier to implementing
what it saw as the virtuous notion in uncLos that maritime jurisdiction should
be shared equally.

As Simpson notes, this view of international law ‘tends to find itself aligned
with a vaguely leftist, liberal, progressive politics’ and causes such as fighting
poverty, advancing human rights or an end to colonialism.5? Timor-Leste’s view
prior to the conciliation, ostensibly seeking a median line maritime boundary
delimitation, did indeed find support amongst more progressive media outlets
and activist groups.®8

Conversely, in her book released in 2017, McGrath, quotes the notorious
cable from Australia’s Ambassador to Indonesia dated 17 August 1975, within
which the Ambassador notes that ‘the present gap in the agreed sea border ....
could be much more readily negotiated with Indonesia ... than with Portugal

65 G.Simpson, ‘International Law in Diplomatic History’ in J. Crawford and M. Koskenniemi
(Eds.), Cambridge Companion to International Law (Cambridge University Press, 2012),
chi, 25.

66 G. Shackleton, courtesy of Channel Seven, 1975, available at https:/[www.youtube.com/
watch?v=0jSoB2WRS30&t=23s.

67 SIMPSON, supra note 65, at 26.

68  TIMOR SEA JUSTICE CAMPAIGN, supra note 61; GETUP! AUSTRALIA, supra note 61.
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or independent Portuguese Timor’.9 In leaving Timor-Leste to its fate seem-
ingly in order to secure oil and gas rights with Indonesia, McGrath notes:

Woolcoot’s interpretation of Australia’s national interest prevailed ... For
the next three decades and beyond, Australia eschewed a ‘moral stance’
as it pragmatically pursued its objective to claim oil and gas reserves
north of the median line in the Timor Sea.”®

Authors like McGrath, alongside Timor-Leste, were demonstrating the nature
of international law and how States should behave. That, even if there may be
“room to move” within the text of international law, there is a morality that
bigger States should not play “hard ball” with smaller States. They argued, in
the context of the Timor Sea, that international law and its’ relationship to
diplomacy is most effective when it is underpinned by a virtuous framework.
A halfway maritime boundary could not have been a better evocation of that
principle in action because it denoted fairness and equality. For many years
though, Australia’s “carve-out” limited the recourse to implement this view.
The Australian view of international law and its’ relationship to diplomacy
leading into the conciliation therefore fitted more within the third Simpson
category; exhibiting a ‘law and aspiration’ quality. Simpson ties his explana-
tion of this third view of international law back to Hans Morgenthau ‘who
contrasted “two obviously different types of international law”: a “functional
international law” based on “deeper covenants” of cooperation or “permanent
or stable interests” and a “political international law” that was opportunistic.”
For Australia, the ‘functional international law’ (or ‘pragmatism’ as
Ambassador Woolcott put it) is that States should act in the national inter-
est, especially when core interests are at stake. That is, a practical approach
to international law and its’ relationship to diplomacy centred on the roles of
States acting in their own interest. Consistent with its conduct in World War
2 and during the Occupation, Australia did not see any pragmatic benefit in
aiding Timor-Leste. In more recent years, it meant continuing provisional
resource sharing arrangements with Timor-Leste to avoid any reminders to
Indonesia over their deal with Canberra from 1972. That treaty, and the domi-
nant maritime delimitation methodology used in reaching that boundary line

69 MCGRATH, supra note 15, at 188.
70 Ibid.
71 SIMPSON, supra note 65, at 28.
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(natural prolongation), had been established as the “norm” in the Timor Sea.
As Australia saw it, Timorese nationhood could not alter that “norm”.72

Because of this view, Australia denied Timor-Leste a median line delimi-
tation and withdrew consent to the jurisdiction of international courts and
tribunals to delimit maritime boundaries. To do so, would be conceding to
a non-binding ‘aspirational’ element of international law, potentially trans-
forming a moral ideal (equality and fairness in maritime jurisdiction) into a
troublesome legal norm that implicated Australia’s boundaries with the far
more populous and powerful neighbour, Indonesia. Moreover, Australia and
Australian companies had substantial commercial interests at stake should
those norms change.

6 April 2016: Conciliation Begins

Faced with the boundaries stalemate and the consequences of the competing
views of law and its’ relationship to diplomacy, Timor-Leste turned to a novel
form of dispute resolution that had never been used before. It was compul-
sory conciliation. Under Article 298 of uncLOS, compulsory conciliation can
only be enlivened where one State has declared that it does not accept any
one or more of the procedures provided for in Section 2 of Part Xv of uncLos
with respect to maritime boundary delimitation. Australia’s jurisdictional res-
ervation (or “carve-out”) as to maritime boundaries and its refusal to negotiate
maritime boundaries on a bilateral basis, met this criteria (at least as far as
Timor-Leste was concerned).

Timor-Leste delivered notice to Australia commencing compulsory con-
ciliation on 11 April 2016. In delivering its notice, Timor-Leste also nominated
its two Commissioners: a retired Sierra Leonean jurist, Abdul Koroma, and
a German national, Rudiger Wolfrum, a justice of the International Tribunal
for the Law of the Sea.”® Dili’s media release of the day announced that
Timor-Leste had instituted the proceedings with the aim of concluding an
agreement on permanent maritime boundaries under international law. The
Prime Minister expressed a widely held sentiment in Timor-Leste that ‘estab-
lishing permanent maritime boundaries is a matter of national priority for

72 See generally former Australian Foreign Minister, Alexander Downer’s comments in Four
Corners, Drawing the Line (Australian Broadcasting Corporation, 17 March 2014), available at
https:/ [www.abc.net.au/4corners/drawing-the-line/5328634.

73 The Democratic Republic of Timor-Leste, Notification Instituting Conciliation under Section 2
of Annex Vof uncros (1 April 2016), available at https:/ /pcacases.com/web/sendAttach/2331.
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Timor-Leste, as the final step in realising our sovereignty as an independent
State’” (emphasis added)

Australia accepted the notice commencing compulsory conciliation, but
stated in its response of 2 May 2016 that it would be disputing the compe-
tence (or jurisdiction) of the Conciliation Commission to hear the matter. It
was an early indication that Australia’s consent would be hard-won. To this
point, Canberra had consented to UNCLOS in 1994, retracted its consent to
binding dispute settlement mechanisms as to maritime boundaries in 2002,
and was now being forced into a conciliation process that it could not refuse
while a party to uncLos. The question of competence and genuine engage-
ment beyond “good faith” were also further steps for Timor-Leste to overcome
in reaching agreement with Australia. Australia nominated Dr Rosalie Balkin,
an Australian international law academic with extensive experience in inter-
national maritime law organisations, and Professor Donald McRae, a New
Zealand-born Canadian, with a long list of arbitral and academic experience
in maritime issues.”

Australia and Timor-Leste (along with the four appointed Commissioners)
agreed the Danish Ambassador to India, Peter Taksge-Jensen would chair the
five-member Conciliation Commission. The Ambassador was formerly the
Assistant Secretary-General at the UN, and had both a strong legal and diplo-
matic background. Additionally, the Permanent Court of Arbitration agreed to
act as the registry for the proceedings.”®

Following procedural meetings in July 2016, the Commission agreed that
part of the following hearings, from 29 to 31 August at The Peace Palace at The
Hague would be broadcast to the public.””

Instead of opinion pieces or policy papers, the dispute now became a more
direct exchange reminiscent of the Documents Seizure Case (which, inciden-
tally, had also been heard in the Peace Palace).

The Chief Negotiator for Maritime Boundaries Xanana Gusmao, concluded
that with its “carve-out’, ‘Australia turns its back on the law’”® Minister Agio

74  Minister of State and of the Presidency of the Council of Ministers and Official Spokesperson
for the Government of Timor-Leste, ‘Timor-Leste launches United Nations Compulsory
Conciliation Proceedings on Maritime Boundaries with Australia’ (Media Release, 11 April
2016), available at http://timor-leste.gov.tl/?p=14978&lang=en.

75 The Commonwealth of Australia, Australia’s Response to the Notice of Conciliation (2 May
2016), available at https://pcacases.com/web/sendAttach/2332.

76 CONCILIATION COMMISSION, supra note 28, at 26.

77  Permanent Court of Arbitration, ‘Commission to hold public opening session followed by
hearing on competence’ (Media Release, 22 August 2016), available at https://pcacases.com/
web/sendAttach/2335.

78 X. Gusmado (Speech, Permanent Court of Arbitration, Conciliation Commission Opening
Hearing, 29 August 2016), available at https:/[pcacases.com/web/sendAttach/1889, at 20.
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Pereira, Agent for Timor-Leste, explained that Timor-Leste ‘takes great comfort
in the basic principle of equality of States and the fairness of the international
system’”® The Deputy Agent, Ms Elizabeth Exposto, noted ‘Timor-Leste may
be young, but we are not naive’8% Professor Vaughan Lowe and Sir Michael
Wood derided Australia for its recognition of Indonesian sovereignty over
Timor-Leste, for its reliance on the provisional treaties and for its position on
maritime boundary delimitation.8!

Australia accused Timor-Leste of having ulterior motives in bringing the
conciliation, namely developing Greater Sunrise via a pipeline to its south
coast. In the words of Australia’s Agent, Ambassador Gary Quinlan, ‘we are
here today because Timor-Leste now wants a different deal’8? He continued:
‘the sum total of our relationship is much greater than the issues that bring us
here today’ but ‘Australia gave de jure recognition to Indonesian sovereignty
over Timor-Leste. We are not seeking to avoid that fact’®3 Solicitor-General,
Mr Justin Gleeson, recalled Australia’s version of how the provisional treaties
came about, concluding that ‘Australia would reject any assertion that the
negotiation of the treaties was in any way one-sided, or ... done under duress’.3*
On maritime boundary delimitation methodology, he noted that natural pro-
longation remains one of the two ways in which a continental shelf can be
delimited.8>

During the closed hearings, Australia then raised six legal grounds for its
objection to competence. Australia’s main argument was that the conciliation
was precluded by cmars, which included an article providing for a ‘morato-
rium’ on dispute settlement procedures.86

79  A. Pereira (Speech, Permanent Court of Arbitration, Conciliation Commission Opening
Hearing, 29 August 2016), available at https:/[pcacases.com/web/sendAttach/1889, at 51.

80 E. Exposto (Speech, Permanent Court of Arbitration, Conciliation Commission Opening
Hearing, 29 August 2016), available at https:/[pcacases.com/web/sendAttach/1889, at 1.

81 V. Lowe and M. Wood (Speech, Permanent Court of Arbitration, Conciliation Commission
Opening Hearing, 29 August 2016), available at https:/[pcacases.com/web/sendAttach/1889,
at 22-50.

82  G. Quinlan, (Speech, Permanent Court of Arbitration, Conciliation Commission Opening
Hearing, 29 August 2016), available at https:/[pcacases.com/web/sendAttach/1889, at 58.

83  Ibid, at 63.

84 J. Gleeson, (Speech, Permanent Court of Arbitration, Conciliation Commission Opening
Hearing, 29 August 2016), available at https://pcacases.com/web/sendAttach/1889, at 74.

85 Ibid., at g1.

86  Australia’s arguments included the following: (1) Australia argued that the cMATS moratorium
precluded the conciliation proceedings; (2) Australia argued that uncros article 281
precluded the conciliation proceedings; (3) Australia argued that the dispute did not arise
prior to the ‘entry into force’ of UNCLOS; (4) Australia argued that no maritime boundary
negotiations had occurred within a reasonable time; (5) in the alternative, Australia argued
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On 19 September 2016, the Commission released its formal decision.87 It
decided unanimously in favour of Timor-Leste, rejecting all six grounds of
Australia’s objections. A media release from Foreign Minister Julie Bishop
noted that ‘Australia accepts the Commission’s decision and will continue to
engage in good faith) but cautioned that ‘unlike an arbitration decision, [the
conciliation] is not legally binding’88 The Commission confirmed that it would
have 12 months from the date of the decision on competence to facilitate a res-
olution between the parties and, if no agreement was reached, submit a final
report to the UN Secretary-General.89

It appeared that where the structured engagement had failed, international
law as facilitated by a UN-backed Commission acting under the auspices of
uncLos, had now opened a small gap for Timor-Leste to engage Australia on
the issue of permanent maritime boundaries. The decision on competence
was (in essence) that Uncros prevailed over cMATS, Australia had an obligation
to engage in the conciliation under uncros and therefore the Commission was
competent. While Australia’s media release indicated its consent to engage-
ment beyond the uncLos requirement for ‘good faith’ may prove elusive, unlike
the Documents Seizure Case and Timor Sea Treaty arbitrations, the concilia-
tion process was the first legal means to engage Australia on the issue of per-
manent maritime boundaries.

7 Sovereignty at Sea

Crawford distinguishes between different types of sovereignty, surmising that
sovereignty is ‘shorthand for legal personality of a certain kind, that of state-
hood’?° He continues:

... the sovereignty of states represents the basic constitutional doctrine
of the law of nations, which governs a community consisting primarily

that the conciliation should be stayed until the Timor Sea Treaty Arbitration is resolved; and
(6) Australia argued Timor-Leste was widening the scope and issues for consideration by the
Commission. See Conciliation Commission, Decision on Australia’s Objections to Competence
(19 September 2016), available at https://pcacases.com/web/sendAttach/1921.

87  Conciliation Commission, Decision on Australia’s Objections to Competence (19 September
2016) available at https:/[pcacases.com/web/sendAttach/1921.

88 J. Bishop (Media Release, 26 September 2016), available at https:/ /[foreignminister.gov.au/
releases/Pages/2016/jb_mr_160926.aspx.

89  UNCLOS, supra note 3, Annex 'V, art 7.

90  J. Crawford, Brownlie’s Principles of Public International Law (Oxford University Press, gth ed,
2019), at 192.
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of states having, in principle, a uniform legal personality. If international
law exists, then the dynamics of state sovereignty can be expressed in
terms of law. If states (and only states) are conceived of as sovereign, then
in this respect at least they are equal, and their sovereignty is in a major
aspect a relation to other states ...9!

Conversely, Farer notes sovereignty was ‘never untrammelled authority to do
whatever the state authorities wished ... in practice it was always a bundle of
rights and obligations ... [that] changed over time’.92

The Commission was now considering these delicate issues of maritime
jurisdiction (or “sovereignty” as the Timor-Leste side viewed it) and weighing
up the views of each party. Fundamental to resolving the dispute was the issue
of whether, as Farer notes, sovereign rights needed to and could be, changed
in the Timor Sea. The early stages of the conciliation gave both sides an oppor-
tunity to “educate” the Commission with respect to their key interests on such
issues.

Given its tragic past, no-one could deny that Timor-Leste’s sovereignty was
not hard-won, and to that extent, it was a compelling argument (at least from
a public view of the debate). Timor-Leste’s leaders specifically tied the nation’s
maritime rights to that of its land-based sovereignty, noting ‘for the people of
Timor-Leste, it does not matter if there are only crabs and crocodiles in the
Timor Sea—for us this is a matter of principle and sovereignty’.%3

The presence of the Greater Sunrise field was complicating of these claims
to maritime rights. As Australia alleged in the opening hearings, Timor-Leste
brought the conciliation, not really to realise romantic notions of “sovereignty”
amidst tragic history, but to ensure development of the largest oil and gas field
in the area, Greater Sunrise, on its south coast (rather than in Australia). A
supporter of this view may also point to the breakdown in negotiations over
Greater Sunrise, which formed the latter months of the conciliation.

However, as Koskenniemi notes of sovereignty: ‘[it]Jcannot be grasped by
examining the “idea of sovereignty” somehow floating autonomously in con-
ceptual space but by studying how that word is invoked in institutional con-
texts so as to make or oppose particular claims’%*

o1 Ibid., at 431.

92 T. Farer, ‘Diplomacy and International Law’ in A. F. Cooper, J. Heine, and R. Thakur (Eds.),
The Oxford Handbook of Modern Diplomacy (Oxford University Press, 2013), at 1, 4.

93 X. Gusmdio, ‘Message from the Chief Negotiator' in Maritime Boundary Office, Timor-
Leste’s Maritime Boundaries (August 2016), available at http://www.gfm.tl/wp-content/
uploads/2016/0g/Policy-Paper_English.pdf, at 3.

94 M. Koskenniemi, From Apology to Utopia (Cambridge Books Online, 2005), at 572.

ASIA-PACIFIC JOURNAL OF OCEAN LAW AND POLICY 6 (2021) 5-39



26 SHEEHY

Across all political parties, Timor-Leste was uniformly consistent on its
“sovereignty” argument. The rhetoric of the day revealed a somewhat per-
sonal element to this concept of State relations; that Timorese tied their land
and maritime rights to their personal and familial experiences during the
Occupation. If “Xanana” as a father-figure of the nation and Chief Negotiator
for Maritime Boundaries was to realise Timor-Leste’s just maritime rights in
the Timor Sea, this would bring personal fulfilment to those individuals.

Why then did more than 10,000 people march on a typically sultry and trop-
ical day in March 2016 in support of a median line delimitation? This author
witnessed local chiefs in the mountains of Balibo personally ask a senior inter-
national law official for his assistance in obtaining Timor-Leste’s rights under
international law in the Timor Sea.?> Western observers, like those in Australia,
might think these assertions of maritime jurisdiction—or sovereignty as
Timor-Leste saw it—to be irrational, or more directly, un-commercial in the
context of developing oil and gas fields. Further, international scholars may
note that “sovereignty” cannot exist in the disputed maritime areas, as that
term is understood in UNcLOS. Yet these same observers likely did not grow
up under a brutal occupation. Sovereignty, as many Timorese understand that
concept, is a personalised ideal that is still worth fighting for.

Timor-Leste’s sovereignty has long presented headaches to the Canberra
bureaucracy and Australia’s broader foreign policy. Arguably too, Timor-Leste’s
assertion of maritime rights in the context of the conciliation had managed to
implicate three of Australia’s most important bilateral relationships.

The first was with China. The two most high profile uncLos cases in the
region involving maritime entitlements in recent years have arguably been
between Timor-Leste and Australia on the one hand, and the Philippines and
China on the other. The Philippines and China arbitral award was handed
down in 2016.96 China had refused to participate in the proceedings and
gave a stinging rebuke to the relevant tribunal members when the arbitral
decision was released. As Australia continued to refuse to negotiate perma-
nent boundaries with Timor-Leste, some commentators began to note the
similarities between China’s non-participation in their proceedings with the
Philippines and Australia’s treatment of Timor-Leste.%” While this was perhaps

95 The official of course, politely noted the legal realities of this request.

96  The South China Sea Arbitration (The Republic of Philippines v. The People’s Republic of China)
(Award) (Permanent Court of Arbitration, Case No 201319, 12 July 2016).

97 See, e.g., T. Clarke, ‘Australia is guilty of same misconduct as China over our treatment of
East Timor’ (14 July 2016) The Sydney Morning Herald, available at https:/[www.smh.com.au/
opinion/australia-is-guilty-of-the-same-misconduct-as-china-over-our-treatment-of-east-
timor-20160713-gq54u0.html. See also MCGRATH, supra note 15, at 191.
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an intellectual stretch and a demonstration of frustration from some within
civil society on Australia’s reticence, the Australian Government was clearly
seeking to distance itself from any such comparisons. In 2016, the Australian
Foreign Minister called on both the Philippines and China to ‘abide by the rul-
ing) she also explained that their case ‘was not about sovereignty, but about
maritime rights’.®® More recently, Chinese companies have become more
active in building large-scale infrastructure projects in Timor-Leste, which
sits just one hour’s flight from Darwin and its expanding United States-backed
military bases. Commentators have therefore speculated on security as a key
driver for Canberra.%® Australia explicitly noted in its Foreign Policy White
Paper of Timor-Leste’s security being in its own national interest.100

The second relationship that the conciliation implicated was with the
United States. It was no secret that Timor-Leste delegations were tour-
ing the US Capitol and Administration buildings throughout 2016 to garner
American support for the conciliation. The powerful US House Armed Services
Committee noted on 11 July 2017 that Australia and Timor-Leste were sending
a ‘positive signal to other states in the region’ and ‘a mutually agreed upon res-
olution could serve as an example for resolving other disputes’!?! The degree
to which the United States pressured Australia to resolve the dispute amidst
broader challenges to UnNcLOS in the region is unclear, but that statement indi-
cates at least some degree of interest from Washington.

The third and most direct bilateral relationship that the conciliation
implicated—and may yet continue to implicate—is with Indonesia. In 1965,
National Development Minister David Fairbairn, in somewhat prophetic
terms, appealed to his cabinet colleagues to retreat to a median line in the
forthcoming negotiations with Indonesia.l’2 One wonders if Australia fol-
lowed Fairbairn’s recommendation and agreed to a median line delimitation
in 1972 whether this would have, in the long term, been in Australia’s national
interest. In her dogged trawling of the National Archives, McGrath found first

98 J. Bishop (Media Release, 12 July 2016), available at https://foreignminister.gov.au/releases/
Pages/2016/jb_mr_160712a.aspx.

99 See, e.g, A. Dupont, ‘Australia must not lose East Timor to China’ (2 July 2019) The
Australian, available at https://www.theaustralian.com.au/commentary/australia-
must-not-lose-east-timor-to-china/news-story/acb248e8be68046a5e53644ad2920285>.

100  Australian Government, 2017 Foreign Policy White Paper (Report, 2017) 99.

101 Committee on Armed Services House of Representatives, National Defence Authorization
Act for Fiscal Year 2018 (Report, 6 July 2017) 210.

102 R.]. King, Submission No 13 to Inquiry into Australia’s Relationship with Timor-Leste, Joint
Standing Committee on Foreign Affairs, Defence and Trade, A Gap in the Relationship: the
Timor Gap, 1972—2013 (27 March 2013) 3.
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hand that some 50 year-old documents continue to be redacted, such is the
continued sensitivity from Canberra.!93 In the early 1980s, Indonesia’s Foreign
Minister conceded that his country had indeed ‘been taken to the clean-
ers’ in the 1972 Seabed Treaty.!°* While Australia sought simply to ‘close the
Timor Gap’ in the 1980s with a permanent delimitation, this wising-up from
Indonesia led to a decades-long negotiation of the Timor Gap Treaty. The 1997
EEZ Treaty boundary between the States follows a median line delimitation,
but the more-northerly seabed delimitation has remained. If Australia agreed
a median line with Timor-Leste, Indonesia too may seek to achieve the same
result for its seabed rights, even if there is no obvious mechanism within the
existing maritime treaties to achieve this aim.

8 January 2017: Confidence Building Measures

On 9 January 2017—just five months since the public hearings—the
Commission announced the aptly-named ‘integrated package of confidence
building measures’. These ‘confidence building measures), released through a
trilateral statement of the Commission, Timor-Leste and Australia, outlined
that Timor-Leste would activate the unilateral right to terminate cmATs.195
Further, to ‘ensure stability and certainty for petroleum companies with inter-
ests in the Timor Sea, the trilateral statement outlined that the Timor Sea
Treaty will continue in operation and that no other provisions of cmATs will
survive termination. Finally—and crucially—each of the governments ‘con-
firmed their commitment to negotiate permanent maritime boundaries under
the auspices of the Commission as part of the integrated package of measures
agreed by both countries’106

Following meetings from 16 to 20 January 2017, a further trilateral statement
announced that Timor-Leste had withdrawn the two Timor Sea Treaty arbi-
trations!%7 as the last step in the ‘confidence building measures’ between the
States.

103 MCGRATH, supra note 15, at 193-197.

104 KING, supra note 102, at 6.

105  CMATS, supra note 26, art 12.

106  Joint Statement by the Governments of Timor-Leste and Australia and the Conciliation
Commission Constituted Pursuant to Annex V of the United Nations Convention on the
Law of the Sea’ (Trilateral Joint Statement, 9 January 2017), available at https://pcacases.
com/web/sendAttach/2344.

107  Arbitration under the Timor Sea Treaty, supra note 31, Arbitration under the Timor Sea
Treaty, supra note 33.
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The latter trilateral statement hinted at the genuinely dualistic nature of the
process, with the Chair forecasting agreement on maritime boundaries that ‘is
both equitable and achievable’98 The withdrawal of the two Timor Sea Treaty
arbitrations indicated how diplomatically sensitive disputes were now being
put to one side, seemingly in return for engagement on the core issue of per-
manent maritime boundaries.

Where legal cases and a structured engagement had failed; and where a
response to a conciliation notice and a competence decision moved things
only slightly in the right direction, a genuine consent from the reluctant State
to engage on the core issue in dispute had finally been procured.

9 September 2017: Breakthrough

As revealed by more routine media releases, the parties and Commission met
three more times following the ‘confidence building measures’ of January 2017
(the Chair and Judge Koroma also travelled to Timor-Leste for high-level politi-
cal meetings and site visits).1%° Then, just 17 months from the notice commenc-
ing proceedings and just 12 months since the public hearings, the Commission
announced the ‘breakthrough’ on 1 September 2017:

Timor-Leste and Australia have reached agreement on the central ele-
ments of a maritime boundary delimitation between them in the Timor
Sea. The Parties’ agreement constitutes a package and, in addition to
boundaries, addresses the legal status of the Greater Sunrise gas field, the
establishment of a Special Regime for Greater Sunrise, a pathway to the
development of the resource, and the sharing of the resulting revenue.11°

The ‘comprehensive package agreement’ was celebrated by both sides. Chief
Negotiator Xanana Gusmao called it ‘historic, while Foreign Minister Julie

108  fJoint Statement by the Governments of Timor-Leste and Australia and the Conciliation
Commission Constituted Pursuant to Annex V of the United Nations Convention on the
Law of the Sea’ (Trilateral Joint Statement, 24 January 2017), available at https:/[pcacases.
com/web/sendAttach/2346.

109 See, e.g., CONCILIATION COMMISSION, supra note 28, at 40—47.

110 Permanent Court of Arbitration, ‘Timor-Leste and Australia Achieve Breakthrough
in Maritime Boundary Conciliation Proceedings’ (Media Release, 1 September 2017),
available at https:/[pcacases.com/web/sendAttach/2230.
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Bishop labelled it a landmark day’. Ever the lawyer-diplomat, the Chair
explained it was an ‘equitable and balanced solution’!!!

When Xanana Gusmdo returned to Dili following the announcement, he
was greeted by thousands of well-wishers lining the road from the airport. He
stopped his motorcade outside the Australian embassy, gesturing in friendship
at the spot where, 18 months prior, more than 10,000 people had protested.!1?

10 2017/18: Treaty and Greater Sunrise Engagement

As came to be revealed, in the Treaty between Australia and the Democratic
Republic of Timor-Leste Establishing their Maritime Boundaries in the Timor
Sea (‘Maritime Boundary Treaty’),'3 the parties agreed to a permanent mari-
time boundary in the Timor Sea. As shown in Figure 2, the boundary largely
reflects a median line, particularly in the southern portion of the former Joint
Petroleum Development Area. For this part of the boundary (between points
TA-5 and TA-10), the boundary encompasses both the exclusive economic
zone and continental shelf. The outer laterals of the boundary, however, cover
the continental shelf only. Both States were cautious not to affect any rights
Indonesia may have.!'* By virtue of the 1972 Seabed Treaty and the 1997 EEZ
Treaty, Timor-Leste and Australia were free to delimit the continental shelf in
those lateral areas, but not the exclusive economic zone.

The other notable feature of the Maritime Boundary Treaty concerned the
Greater Sunrise Special Regime. While the continental shelf boundary ran
through the field, the Maritime Boundary Treaty is clear that the parties shall
‘jointly exercise their rights’ in the special regime area.'’> With cmATs already
terminated, the Maritime Boundary Treaty notes that the other two provisional
resource sharing treaties would cease to be in effect upon entry into force of
the Maritime Boundary Treaty.'®

m Ibid.

12 Maritime Boundary Office, ‘New Frontiers: Timor-Leste’s Historic Conciliation on
Maritime Boundaries in the Timor Sea’ (August 2018), available at http://www.gfm.tl/
wp-content/uploads/2018/10/16592-Maritime-Boundary-Conciliation-PP2_v13-FINAL.pdf,
at 83.

u3 Treaty between Australia and the Democratic Republic of Timor-Leste Establishing their
Maritime Boundaries in the Timor Sea, signed 6 March 2018, [2019] ATS 16 (entered into
force 30 August 2019).

114 Ibid., art. 6.

us  Ibid, art. 7 (2).

16 Ibid., art. 9.
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With the new Maritime Boundary Treaty to soon come into effect, from
October 2017 onwards a period of engagement followed with the Greater
Sunrise Joint Venture. The oil and gas companies understandably brought a
commercial view to these discussions, when previously the conciliation was

» o«

a matter of law and diplomacy. “Return on investment”, “technical and com-
mercial feasibility”, “global and regional markets’, “upstream and downstream
infrastructure” and “greenfield and brownfield sites” now became the vernacu-
lar of the conciliation. At the end of the engagement process, the Commission,
with the assistance of its appointed expert, provided a comparative estimate of
the two main development concepts for the Greater Sunrise field, being devel-
opment of the field via a pipeline to Timor-Leste (‘TLNG’) or development of
the field via a pipeline to an existing facility in Darwin, Australia (‘DLNG’).
Under the terms of the Maritime Boundary Treaty, if TLNG was chosen, 70%
of upstream petroleum revenue would flow to Timor-Leste, while if DLNG was
approved, 80% of upstream petroleum would flow to Timor-Leste (the remain-
ders of both revenue splits going to Australia). The revenue splits purported
to account for the downstream benefits related to employment and flow-on
effects of hosting the processing facility.

Despite a number of meetings and goodwill on all sides, negotiations over
the development concept proved unsuccessful. While maritime jurisdiction
was established in the Timor Sea on a bilateral basis, it will be for future nego-
tiations under the framework set by the Maritime Boundary Treaty to resolve
the development concept for Greater Sunrise.!'”

1 2018/19: Signature to Exchange of Notes

With an exhaustive set of hearings,"'8 the Maritime Boundary Treaty was finally
signed in March 2018, as witnessed by the UN Secretary-General. Adding
to the abundance of Timor Sea metaphors, the Chair reflected somewhat

uy Ibid., Annex B, art. 9.

18 There were 15 meetings between the Commission and the parties in total between July
2016 and February 2018, including: The Hague (28 July 2016), The Hague (29 to 31 August
2016), Singapore (10 to 13 October 2016), Singapore (16 to 20 January 2017), Washington,
DC (29 to 31 March 2017), Copenhagen (6 to g June 2017), Singapore (24 to 28 July 2017),
Copenhagen (27 August to 1 September 2017), The Hague (9 to 13 October 2017), Brisbane
(7 to 9 November 2017), Singapore (18 to 20 November 2017), Melbourne (4 to 6 December
2017), Singapore (11 to 14 December 2017), Sydney (29 January to 2 February 2018) and
Kuala Lumpur (19 to 23 February 2018). The Hague meeting in October 2017 onwards, also
included representatives of the Greater Sunrise Joint Venture.
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colourfully in his speech at the ceremony: ‘If, as they say, “it takes two to tango”,
then I am glad that we have wound up with crocodiles dancing together with
kangaroos19

Minister Agio Pereira and Minister Julie Bishop then signed for both Timor-
Leste and Australia, respectively.!20 A lengthy ratification process followed
signing, including engagement with production sharing contractors in the
Timor Sea to transition those fields from either exclusive Australian jurisdic-
tion to Timor-Leste jurisdiction, or from the Joint Petroleum Development
Area to exclusive Timor-Leste jurisdiction.!?! With that transitionals process
concluding alongside domestic ratification in both States,!?2 Prime Minister
Scott Morrison and Prime Minister Taur Matan Ruak exchanged notes in Dili
bringing into effect the Maritime Boundary Treaty on 30 August 2019; 20 years
to the day since Timor-Leste’s vote for independence.

12 Australia’s Consent—From Law or Diplomacy?

Consent, as Crawford notes is a corollary of sovereignty and the equality of
States. He explains:

... the jurisdiction of international tribunals depends on the consent of
the parties; membership of international organizations is not obligatory;
and the powers of the organs of such organizations to determine their
own competence, to take decisions by majority vote, and to enforce deci-
sions depend ultimately on the consent of member states.!?3

19 P. Taksge-Jensen, ‘Remarks Delivered by H.E. Ambassador Peter Taksge-Jensen on the
Occasion of the Signature of the Timor-Leste Maritime Boundary Treaty’ (Speech, United
Nations in New York, 6 March 2018).

120 MARITIME BOUNDARY OFFICE, supra note 112, at 66—67.

121 See, e.g., PARLIAMENT OF AUSTRALIA, ‘TIMOR SEA MARITIME BOUNDARIES
TREATY CONSEQUENTIAL AMENDMENTS BILL 2019, available at https://www.aph.
gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6337.
See also O. Raimundos, ‘Timor-Leste Parliament Approves Sea Border Treaty with
Australia’ (24 July 2019) The Diplomat, available at https://thediplomat.com/2019/07/
timor-leste-parliament-approves-sea-border-treaty-with-australia/.

122, See, e.g., M. Burton, ‘Australia ratifies maritime boundaries with East Timor’ (29 July
219) Reuters, available at https://[www.reuters.com/article/us-australia-timor-treaty/
australia-ratifies-maritime-boundaries-with-east-timor-idUSKCN1UOoY8.

123 CRAWFORD, supra note 9o, at 431.
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This analysis provides a somewhat sympathetic backdrop for Australia’s par-
ticipation in the conciliation because it notes how States—even as the centre
of the international system—voluntarily submit themselves to tribunals that
may find against them and their core interests. Yet Crawford also notes a per-
spective of sovereignty as a power limited by factors other than consent. He
notes sovereignty is a ‘discretionary power within areas delimited by law ... the
exercise of power is conditioned by international law, and compliance with
those conditions is not a matter for the acting state alone’12+

In their reflections on the conciliation, both Agents pointed to this issue of
consent amidst both legal and diplomatic factors. Australia’s Agent noted:

... the key difference between conciliation and other compulsory dispute
settlement processes used for boundary delimitation is its lack of a bind-
ing outcome. At first glance, this could be a barrier to resolution ... But it
does not need to be so. Instead, it can provide an impetus for both coun-
tries to come together.125

Ambassador Quinlan continued that ‘it was important there was the possibil-
ity of solution that met each side’s essential interests and that both parties
ultimately preferred an amicable solution to the continuation of an unsatis-
factory status quo’!26 He affirmed that ‘the critical ingredient was political will’
and that ‘an adversarial process would unlikely have come up with the types of
creative approaches that were specifically directed to the bilateral interests of
Australia and Timor-Leste’127

Timor-Leste’s Agent noted clarity and unity in justice for its cause, profes-
sionalism and empathy of the Conciliation Commission, knowledge of the
relevant laws and precedents, and ‘the flexibility within conciliation’ as key
drivers of success.?® Minister Pereira also noted the ‘value of incremental
steps in the process ... as opposed to head-on tackling of the most entrenched
disagreements’!29

Timor-Leste’s reflection perhaps emphasised international law as playing a
more dominant role than Australia conceded, yet both Agents did conclude
that ‘political will' was essential. For Timor-Leste, this meant the domestic

124 Ibid, at 432.

125 QUINLAN, supra note 9, at 194.

126 Ibid.

127 Ibid., at 195.

128 PEREIRA, supra note 10, at 169-172.
129  Ibid., at 174.
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political will to risk relations with Australia, to risk the existing arrangements
in the Timor Sea to which its government budget is heavily reliant and to con-
tinue to assert “sovereignty” as the key driver in the delimitation of maritime
boundaries. For Australia, it meant domestic political will to engage with the
process, to concede oil and gas rights and to change its long-standing pol-
icy, even if jeopardising—in a diplomatic sense—the existing 1972 and 1997
boundary lines with Indonesia.’3® Under the provisional resource sharing
arrangements, Australia would obtain 50% of upstream revenue from Greater
Sunrise and 10% from Bayu Undan. So, in monetary terms, Australia risked
foregoing billions of dollars in taxation revenue in conceding sovereign rights
in the Timor Sea.

Nonetheless, Australia’s admission that ‘political will’ was essential in the
conciliation continued to reveal the sensitivities of State to State dispute reso-
lution. It bore the hallmarks of the Australian Attorney-General’s claim in 2014
to be ‘pleased with’ the International Court of Justice’s provisional measures
orders, in spite of the three orders overwhelmingly going against Australia.!3!
Both comments showed Canberra’s inconsistency in resisting a process, but
then praising the outcome.

In truth, Australia had “carved-out” of UNcLOS compulsory dispute reso-
lution mechanisms related to maritime boundaries just two months prior to
Timor-Leste’s restoration of independence and had doggedly insisted on the
provisional resource sharing arrangements, even to the extent of refusing
to talk about maritime boundaries on the basis of the cmaTs moratorium.
During the conciliation itself, Australia had taken every opportunity to “drag
its feet"—both upon receiving the conciliation notice and following the com-
petence decision. In 2016, Australia found itself under pressure from the inter-
national law system. It was essentially defending itself opposite Timor-Leste,
for the fourth time in about four years.

Australia’s consent to a binding maritime delimitation with Timor-Leste
oscillated between progress and regression to the ultimate position required
to reach aresolution: signing uncLos which included compulsory dispute set-
tlement procedures in 1994, but then “carving-out” from compulsory dispute
procedures in 2002 (two months prior to Timor-Leste’s restoration of inde-
pendence); accepting the notice to commence conciliation in April 2016 but
noting it would dispute competence; Timor-Leste winning on competence in

130 I M. A. Arsana, ‘Renegotiating the Indonesia-Australia Maritime Boundary Agreement?’
(24 April 2018) Australian Institute of International Affairs, available at http://www.
internationalaffairs.org.au/australianoutlook/renegotiating-the-indonesia-australia-
maritime-boundary-agreement/.

131 ALLARD, supra note 4o0.
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September 2016 but Australia then cautioning the process was non-binding
and it was merely obliged to participate in good faith; entering Commission-
backed dialogue from October 2017 but gauging the need to whether a reso-
lution was in its interests; and then progressing to trilateral statements that
encompassed broader diplomatic sensitivities over related disputes, paving
the way for genuine engagement on the core legal issue in dispute.

While Australia’s consent alternated between heading forward and head-
ing backwards, the general trend was in the direction it was required. The
Commission must therefore have played a crucial role in finding those “bottom
lines”, recognising those interests and slowly shifting those positions (of both
sides). An adversarial process would have been unlikely to achieve the same
outcome because Australia would not have been afforded enough control over
the process to submit to that jurisdiction in the first place (hence the jurisdic-
tional “carve-out). Even a voluntary process would have been unlikely to have
progressed beyond any initial stage because, like in the structured engagement,
Australia preferred the continuation of the current arrangements. Compulsory
conciliation forced that initial step to participate in a controlled setting that
was a unique feature of the process and key to allowing consent to evolve with
the facilitation of the Commission.

While Australia’s ‘political will’ to change its long-standing Timor Sea pol-
icy was undoubtedly important (likely affirmed at the highest political levels),
Australia only came to make these political decisions following pressure from
the international law system and from the compulsory conciliation process
that forced participation on a basic level. Of its own will, Australia had shown
in the bilateral consultations it was not willing to do so. If there was no “law” in
the conciliation, why then did Australia agree in the conciliation on the same
issue it refused to discuss just two years prior in a bilateral consultation?

To what exact degree Australia’s consent was extracted from law or from
diplomacy, is not—and may never—be known (and in any case, such aca-
demic analysis is inhibited by international law’s inherently ambiguous rela-
tionship to diplomacy). What is known however, from the related disputes and
publicly available information is there was clearly a genuine combination of
both law and diplomacy, as facilitated by an expert panel, in engaging Australia
on the substantive issue and strong encouragement to come to agreement with
Timor-Leste. The Commission revealed this in its reports and documents. The
framework of the uncrLos disputes process meant there was a legitimate and
strong base of legal factors in play. The reflections of the Agents too, empha-
sised the degree of diplomacy that was employed within the legal framework.

Finally, it should be noted that in slowly consenting to each stage in these
non-binding proceedings, Australia was accepting the secondary “aspira-
tional” element of international law and its’ relationship to diplomacy. The
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“functional” approach may have been less risky to relations with Indonesia,
yet Australia took a broader view of law and its’ relationship to diploma-
cy—at least in the opportunity presented by these proceedings—in produc-
ing the Maritime Boundary Treaty with Timor-Leste. Australia must be given
credit for delving into this aspirational and quasi-political element of inter-
national law that many other States would not have afforded the Commission
or Timor-Leste. While Canberra should be criticised for its failure to actively
“come to the table” for many years prior to the conciliation and even in the
formative stages of the process itself, the time period within which the con-
ciliation managed to resolve the dispute is often cited as one of its great suc-
cesses—and both States and the Commission must therefore deserve praise.

13 Precedential Value and the Liberal International Order

By virtue of its confidentiality and by virtue of incorporating non-legal fac-
tors, the conciliation has limited technical precedential value. For instance,
the conciliation did not greatly advance international law’s understanding
of maritime boundary delimitation. The brief descriptions offered by the
Conciliation Commission in its report on the fundamental dispute heading
into the conciliation—on maritime boundary delimitation—further reveal
the prevailing sensitivity of the issue.’®2 Whether the continental shelf princi-
ple survives delimitation practice was not answered in this process, although
the ultimate delimitation line suggests equidistance factors were greater than
considerations as to the positioning of the Timor Trough. In any event, interna-
tional scholars in this niche field may question whether the natural prolonga-
tion principle even carried legal weight prior to the conciliation.!33

It is clear nonetheless that the conciliation was a victory for the liberal inter-
national order. Moreover, there are general lessons for other States arising from
the conciliation. The process and the Maritime Boundary Treaty it produced
was agreed between two liberal democracies applying the rules-based order
of the seas. Ikenberry describes this liberal international order as a ‘vision of
an open and loosely rules based order’ that creates ‘an international “space”
for liberal democracy, reconciling the dilemmas of sovereignty and interde-
pendence, seeking protections and preserving rights within and between
states’3* The conciliation celebrated those values—openness to engage,

132 CONCILIATION COMMISSION, supra note 28, at 37.

133 FIETTA, supra note 53, at 109.

134  G.]. Ikenberry, The end of the liberal international order?, 94 (1) International Affairs (2018),
at7, 8.
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While some States may also find themselves meeting the UNCLOS criteria
for compulsory conciliation, the circumstances of each dispute will be unique.
States should however, be encouraged that a non-binding process, with the
right combination of a broader legal framework and diplomatic movement
within that broad framework, can still resolve sensitive disputes. An interme-
diary can be instrumental in addressing the human elements in play (such as
significant historical grievances between State actors and State representa-
tives as symbols of that perceived injustice) before proceeding with substan-
tive issues. This collaborative and confidential “bottom-up” approach can be
far more effective at procuring consent from the reluctant State than a public
“top-down” court or tribunal format. This is because a facilitatory process can
find “bottom lines” through dialogue and ex parte hearings, rather than for-
mal decisions from the bench that may not encourage the private dialogue
required to ultimately procure the consent of both States. While courts and
tribunals can (and should) still play a strong role in delimitations, facilitation
from an expert panel of lawyer-diplomats and ex parte hearings were crucial
elements in the conciliation’s success and something that distinguishes the
conciliation from other third party dispute resolution formats.

14 Conclusion

The history of the conciliation and the Timor Sea more generally is factually
dense (even just considering what is publicly known). Timor Sea issues are
therefore open to many impassioned perspectives. King!36 and Munton!3?
offer detailed factual summaries and analysis of the Occupation years and pro-
visional resource sharing treaties. McGrath captures a civil society perspec-
tive on Australia’s conduct to secure oil and gas rights.1®® Cleary too presents
a similar critique of Australia,'3® while Australian Ministers strongly defend
Canberra’s actions.!*? Media outlets and academics#! cover Timor Sea issues
on a regular basis; the current focus is on the continued prosecution of Bernard

136 KING, supra note 102.

137 MUNTON, supra note 21.

138 MCGRATH, supra note 15.

139 CLEARY, supra note 15.

140 See, e.g, DOWNER, supra note 72.

141 See, e.g.,, C. Fernandes, Island off the Coast of Asia: Instruments of Statecraft in Australian
Foreign Policy (Monash University Publishing, 2019). See also Interview with Bec Strating
(Prashanth Parameswaran, The Diplomat, 13 August 2019), available at https://thediplomat.
com/2019/08/bec-strating-on-the-state-of-australia-timor-leste-ties/.
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Collaery'#? and Timor-Leste’s reported plans to develop Greater Sunrise on the
south coast.!*3 Documentaries (and at least one movie) capture the tragedy
and romanticism of Timorese nationhood.!** The Centre for International Law
at the National University of Singapore has even authored a book devoted to
the conciliation, including contributions from eminent authors like Jayakumar,
Koh, Reed, Beckman and others.145 Joint accounts of the conciliation from
legal advisers on both sides (including Wood) add colour and insight to the
conciliation process and the Maritime Boundary Treaty it produced.'46

With such a vast body of authorship amidst competing sovereign issues, it
is no surprise that viewed through the historical lenses of shared experience
(both positive and negative), the Timor Sea has been a bedrock of debate and
contention for many decades. This conciliation, therefore, represents a signif-
icant breakthrough for both States in ending the dispute over maritime rights
in the Timor Sea.

As this article has put forward, the conciliation is a remarkable story of law
and diplomacy, and how the right combination of those factors led to dialogue
and agreement. It is the story of Timor-Leste’s quest for “sovereignty” arising
from a tragic past. And it is the story of Australia’s consent, as representa-
tive of the complex legal and diplomatic forces in play. Other States should
draw comfort from the openness to engage from both States—even if slow at
times—and the general lessons of the conciliation format in procuring con-
sent from the reluctant State and broaching sensitive topics. Regardless of how
the Maritime Boundary Treaty comes to be enforced, the conciliation should
always be regarded as a victory for a just and liberal world order, and for the
peoples of both States as well.

142 See, e.g, ]. Massola, ‘PM dismisses questions over prosecution of ‘Witness K’ and lawyer’
(30 August 2019) The Sydney Morning Herald, available at https://www.smh.com.au/
world/asia/pm-bats-aside-questions-over-prosecution-of-witness-k-and-lawyer-20190830-
p52mjj.html.

143 See, e.g, A. Barker and M. Barnett, ‘Oil and gas is Timor-Leste’s ticket to prosperity.
Is this impoverished nation blowing its one chance?’ (22 July 2019) ABC News Online,
available at  https://www.abc.net.au/news/2019-07-22/timor-leste-builds-giant-
infrastructure-to-process-gas-onshore/11318924.

144  See especially Where the Sun Rises (Grace Phan, 2006); Time to Draw the Line, supra note
62.

145  PHAN, DAVENPORT AND BECKMAN (Eds.), supra note 9.

146 S. Abayasekara, A. Telec, J. Whyatt and M. Wood, ‘Australia-Timor-Leste: Treaty between
Australia and the Democratic Republic of Timor-Leste Establishing their Maritime
Boundaries in the Timor Sea’ (2018) International Maritime Boundaries 1.
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