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ABSTRACT

Most studies take a unitary state-centric approach to assessing China’s relationship with international
economic law. In contrast, we provide a more nuanced approach that assesses variation in China’s engage-
ment. We examine the role of different Chinese state and non-state actors, considering their interests,
ideological frames, institutional contexts, and relation to state power. We illustrate our analytic framework
by examining China’s response to and engagement with international dispute settlement systems in three
areas: international commercial arbitration, international trade dispute settlement, and investor—state
arbitration. Our approach is important for global cooperation in discrete policy areas so that the West
does not ‘other’ China in simplistic, binary terms.

INTRODUCTION

China’s economy changed significantly as it became integrated with the global market. As China’s
role in international business, trade, and investment expanded, so did its engagement with inter-
national economic law, institutions, and dispute settlement mechanisms. This article approaches
China’s engagement in a different way than other scholarship. Rather than assessing China as a
single unit of analysis, we aim to open the black box of China (to the extent possible in a
non-transparent Party-State) and assess the roles of different Chinese actors in China’s adaptation
to and engagement with international economic dispute settlement. Our more nuanced approach
examines different Chinese actors’ varying interests, ideas, and the institutional contexts in which
they work, including their relation to centralized power in the Party-State. Our approach is import-
ant for analytic and normative reasons.

Analytically, these factors shape China’s responses and contributions to transnational legal order-
ing in different fields of international economic law. We apply our framework to three economic law
subject areas. One field—international commercial arbitration—involves private actors pursuing
their interests and playing dominant roles in that institutional context. A second field—international

Gregory Shaffer, Scott K. Ginsburg Professor of International Law, Georgetown University Law Center, 600 New Jersey Ave
NW, Washington, DC 20001, United States. E-mail: gregory.shaffer@georgetown.edu

JiLi, John & Marilyn Long Professor of US-China Business and Law, UC Irvine School of Law, 401 East Peltason Drive, Irvine,
California, 92697-8000, United States. E-mail: jli@law.uci.edu

Henry Gao, Professor of Law and Lee Kong Chian Fellow, Yong Pung How School of Law, Singapore Management University,
81 Victoria Street, Singapore, 188065, Singapore. E-mail: henrygao@smu.edu.sg

© The Author(s) 2026. Published by Oxford University Press. All rights reserved. For commercial re-use, please contact reprints@oup.com for
reprints and translation rights for reprints. All other permissions can be obtained through our RightsLink service via the Permissions link on the

article page on our site—for further information please contact journals.permissions@oup.com.



2« Journal of International Economic Law, 2026, Vol. 00, Issue 00

trade dispute settlement—is formally state-to-state, but also engages Chinese businesses, lawyers,
and academics, in addition to specialized government officials. A third field—international invest-
ment arbitration—is a hybrid one that directly involves both state officials and private actors. In all
three fields, Chinese actors invested in transnational legal orders have largely supported and con-
tributed to international dispute settlement practices, while also having impacts on them. Yet the
contributions and impacts vary across subject areas. The rise of geopolitical tensions and the secu-
ritization of economic policy had important effects in China, as it has had elsewhere. However, the
encroachment of national security officials and perspectives also varies across policy domains, and
different actors retain prominence, depending on the field and the issue.

This article builds on significant fieldwork in China and our contacts with members of Chinese
international economic law networks over time.' The first section explains our analytic framework
of transnational legal ordering through which we disaggregate the Chinese state. It assesses key
factors affecting how different Chinese actors engage in different legal fields—namely, their inter-
ests, ideas, institutional contexts, and relations to centralized power in the Party-State. Next, we
apply the framework to three areas of international economic dispute settlement, which show
variation in light of the different actors and institutional contexts engaged: international com-
mercial arbitration, international trade, and international investment. We then conclude regarding
the advantages of our approach from both analytic and normative perspectives regarding China.
The article provides the framework for further study, including a book in process.>

TRANSNATIONAL LEGAL ORDERING: DISAGGREGATING THE STATE

Transnational legal ordering

Most accounts of China and international economic law focus on China as a unitary state, as if
law and legal ordering come only from the centre with defined state interests. Our approach, in
contrast, focuses on processes of norm-making and practice involving a much broader range of
actors whose roles and impact vary over time, by issue area, and by geographic location within
China. The framework of transnational legal ordering is helpful because it disaggregates the state
to examine diverse actors across international and domestic contexts.” It investigates the actors’
interests, their ideas, and the institutions in which they operate. Centralized authorities set overall
foreign-related policies, but the policies’ generality leaves room for diverse actors to shape imple-
mentation and policy development.

Transnational legal ordering is not static, unidirectional, or uniform. Actors import, export,
resist, adapt, and repurpose norms, with government officials, businesses, legal and other profes-
sionals, academics, and others serving as intermediaries. Conflicts arise not only between states
but also among state agencies and constituencies across levels of social organization, sometimes
producing transnational legal ordering in only parts of a nation-state (eg in cities and regions).
Grasping China’s roles therefore requires an approach that foregrounds the heterogeneity of
actors, their interests, ideas, and institutional contexts in different issue areas.

Disaggregating China: interests, ideas, and institutional contexts

To assess the response of China to international and transnational dispute settlement, we examine
groups of Chinese actors who engage in different legal fields, their varying interests, the norms

! Empirical work by the authors includes Gregory Shaffer and Henry Gao, ‘China’s Rise: How it Took on the U.S. at the WTO’
(2018) 2018 University of lllinois Law Review 115. We have done less work in international investment law than the other two
domains, but among our aims is to spur further study of these legal fields, among others, in relation to China.

*  JiLiand Gregory Shaffer, Transnational Legal Ordering and China: Disaggregating the State (forthcoming, CUP).

3 See, eg, Terence C Halliday and Gregory Shaffer, Transnational Legal Orders (Cambridge University Press 2015).
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and ideas they bring with them, and the domestic and international institutional contexts in which
they operate, including their connections to centralized power in the Party-State.

Interests of Chinese actors

Varying interests of Chinese actors affect their interactions with other parties engaged with inter-
national and transnational legal ordering in specific subject areas. We generalize regarding the
objectives that key actors typically pursue.

State actors

In China’s interactions with international and foreign legal communities, state actors play a crucial
role. Seeking to advance their careers, these actors follow developments in official policies. Yet
the authoritarian state is fragmented, and these actors do not operate in perfect unity to pursue
asingle set of clearly defined national interests.* Even under Xi Jinping’s recentralization of power,
policymaking and implementation must be delegated, as no leader governs alone. Regime dura-
bility rests on power sharing among a critical mass of the ruling elites,’ and delegation creates
agency problems and conflicts of interest among powerholders with overlapping jurisdictions.

While their specific interests vary, Chinese government officials generally seek to expand their
authority. They may cooperate over broad policy goals, but bureaucratic and career incentives
shape how they interpret and implement policy. In a fragmented authoritarian state where power
is divided both horizontally among agencies responsible for different subject matters and vertically
between the central government and provincial and local governments, and can overlap, high-level
government bureaucrats seek to guard their jurisdiction and potentially expand it. When issues
cut across multiple subject areas, agencies frame them in light of officials’ interests, whether to
expand departmental influence or avoid responsibility.®

Because China is deeply integrated into international and transnational regimes, many officials
now participate in transnational processes, especially in economic and regulatory spheres. Engage-
ment occurs through multilateral venues such as the World Trade Organization (WTO) and the
United Nations Commission on International Trade Law, regional initiatives like the Regional Com-
prehensive Economic Partnership (RCEP), and bilateral arrangements including investment treaties
and Belt and Road Initiative (BRI) projects. These linkages mean that diverse state actors, often with
competing goals, shape how China interacts with different transnational legal ordering processes.

Varying interests of agencies influence this engagement. For example, while agencies overseeing
foreign trade, particularly the Ministry of Commerce (MOFCOM), benefit from stable interna-
tional relations governed by predictable and robust international rules that support economic
growth, agencies tied to defence and national security strengthen their domestic authority from
escalated geopolitical tensions. In short, the diverse and sometimes competing interests of Chinese
state actors are important factors that affect China’s participation in and responses to international
and transnational legal ordering processes.

Business actors

Millions of entrepreneurs have driven China’s economic growth and integration into the world
economy. While state-owned enterprises (SOEs) pioneered major outbound investments in

*  Lee Jones and Shahar Hameiri, Fractured China: How State Transformation Is Shaping China’s Rise (Cambridge University Press

2021) (an application related to our approach in international relations, with case studies that include finance under the Belt & Road
Initiative); Andrew C Mertha, “Fragmented Authoritarianism 2.0”: Political Pluralization in the Chinese Policy Process’ (2008)
200 China Quarterly 995.
Anne Meng and others, ‘Authoritarian Power Sharing: Concepts, Mechanisms, and Strategies’ (2023) 26 Annual Review of
Political Science 153, 154.
¢ Wenyan Tu and Ting Gong, ‘Bureaucratic Shirking in China: Is Sanction-based Accountability a Cure?’ (2022) 249 China
Quarterly 259, 261-268.
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resource extraction and infrastructure development, privately owned Chinese businesses, as well
as foreign-owned businesses, have long been central to China’s international trade and investment.
In areas such as international commercial arbitration and international investment and trade law,
business firms directly or indirectly engage with transnational legal ordering.

Although the Xi era has tightened Party control over business,” most Chinese firms at the
interface with transnational legal ordering still primarily pursue commercial interests.® They are
especially affected by transnational economic governance and engage with it directly and indi-
rectly, through expanding in-house counsel and government relations teams, and through orga-
nizing industry associations.

Lawyers

The legal profession, virtually nonexistent at the end of the Cultural Revolution, expanded rapidly
once the state recognized private legal practice. Today, China’s bar boasts more than 830,000 mem-
bers and 45,000 law firms.” Although subject to stringent regulation and often advantaged by ties to
state actors and Party-State power,'’ Chinese lawyers, including legal professionals at international
law firms in China,"' generally pursue higher income and professional recognition.

Legal academia

Chinese law schools operate as quasi-government institutions, and legal scholars are in many ways
state employees with high job security and stable, if modest, salaries. Within academia, they
generally pursue status through publication and policy engagement, often working with officials
onlegislation, which has become an important part of the lawmaking process. Legal scholars also
provide consulting and research services when understaffed government agencies encounter
complex or novel issues, giving experts in international economic law meaningful influence over
China’s participation in international and transnational legal ordering.

Like scholars elsewhere, Chinese legal scholars sometimes supplement their income through
professional services. For instance, by August 2024, law teachers and researchers accounted for
more than 20 per cent of the over 680 commercial arbitrators at the Beijing Arbitration Commis-
sion, one of the largest arbitration commissions in China."

Chinese actors’ ideational frameworks

Chinese actors operate within an ideational context that, as John Campbell notes, exerts two
distinct types of influence on behaviour and preferences: cognitive and normative."* Cognitive
components, often ‘virtually invisible to the actors themselves)'* provide schemas and scripts that
‘specify cause-and-effect relationships’ and ‘influence the way a particular phenomenon is

Kasper Ingeman Beck and Kjeld Erik Brodsgaard, ‘Corporate Governance with Chinese Characteristics: Party Organization
in State-Owned Enterprises’ (2022) 250 China Quarterly 486.

§  Xiaojun Liand Ka Zeng, “To Join or Not to Join? State Ownership, Commercial Interests, and China’s Belt and Road Initiative’
(2018) 92 Pacific Affairs 5.

°  PingLin, HKERIMSIAS A A, BLASD R ESR (2 MHIELE [China Now Has 830,000 Lawyers; The Ministry
of Justice Says It Will Continue to Deepen Reforms of the Lawyer System’] [2025] The Paper <https:/ /www.thepaper.cn/newsDe-
tail _forward 31568509> accessed 14 December 2025.

10 See, eg, Rachel E Stern and Lawrence J Liu, “The Good Lawyer: State-led Professional Socialization in Contemporary China’
(2020) 45 Law & Social Inquiry 226, 229.

1 Rachel E Stern and Su Li, “The Outpost Office: How International Law Firms Approach the China Market’ (2016) 41 Law
& Social Inquiry 184.

1 Data collected from the official website of Beijing Arbitration Commission, Beijing Zhongcai Weiyuanhui (At RIPEZE 5
%) [Beijing Arb. Comm'n] <https://www.bjac.org.cn/arbitrator/list> accessed 26 March 2025.

1 John L Campbell, ‘Institutional Analysis and The Role of Ideas in Political Economy’ (1998) 27 Theory and Society 377, 378.

" ibid 381.

5 ibid 384.
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categorized and interpreted’' Normative components pertain to values and attitudes towards

objectives and actions. Together, these components form default orientations towards interna-
tional and transnational law and practice.

Two salient frameworks illustrate this context: Sinicized Marxism and social norms rooted in
Confucian heritage. Sinicized Marxism blends Marxist-Leninist doctrine with Chinese traditions
and Maoist thought."” It provides a materialistic, dialectic worldview,'® taught universally in high
schools and universities,'” and saturates official discourse, creating default interpretive frames for
complex social, economic, and political phenomena.

A sizable body of literature has also assessed social cognitive differences between Chinese and
Western cultures, maintaining that distinct normative and cognitive priors developed from dif-
ferences in social contexts. In this scholarship, Chinese, accustomed to ‘high-context communi-
cations, collective interests, and hierarchical power distributions) prefer indirect dispute
resolution.”® Under traditional Chinese norms, litigation can trigger complex social meanings,
and disputants often avoid litigation to signal desirable attributes to third parties.”’ Importantly,
the Party-State can instrumentalize these norms for its own purposes when it promotes ‘harmony’
through the Party and the promotion of mediation or hybrid dispute resolution methods.*

One of course must be wary of cultural stereotypes. Chinese law scholars have long emphasized
various political and institutional variables that shape the inclination of Chinese disputants to
litigate.” Nonetheless, if one accepts, as do we, that societies shape individual perceptions and
behaviour, and thus the pursuit of ‘interests) then attention to these normative and cognitive
priors is important.

Actors, however, may deviate from default frames through socialization with external or sub-
cultural groups, including engagement in international and transnational networks, and invest-
ment in transnational institutional knowledge and practice. China’s economic liberalization has
incentivized many state and non-state actors to acquire expertise in international economic law
and practice, aligning their personal interests with sustaining transnational legal regimes. Those
without such investments are more likely to remain indifferent or resistant to them.

State actors

The exposure of Chinese officials to the outside world varies significantly. In some functional
areas, such as trade, finance, and foreign affairs, it is not uncommon to find globally experienced,
English-speaking, senior officials. In 2014, around 18 per cent of minister-level Chinese officials
had studied abroad, and 9 per cent had even earned foreign degrees.** Those numbers have kept
growing. By 2023, ‘over twenty per cent of Central Committee members (the 370 most powerful

1¢ Tatiana Kostova and Kendall Roth, ‘Adoption of An Organizational Practice by Subsidiaries of Multinational Corporations:

Institutional and Relational Effects’ (2002) 45 Academy of Management Journal 215, 217.

17 See, eg, Chenshan Tian, ‘Mao Zedong, Sinization of Marxism, and Traditional Chinese Thought Culture’ (2019) 7 Asian
Studies 13, 15-35.

' JiLi, “The Evolving Rule of Law with Chinese Characteristics and Its Impacts on the International Legal Order’ (2023) 8 UC
Irvine Journal of International, Transnational, and Comparative Law 151, 168.

19 Shuqin Xu, Ideology and Politics in Junior-Secondary Chinese History Textbooks: Comparing Two Versions Published in
the 21st Century’ (2021) S1 Compare: Journal of Comparative and International Education 448, 454; Liu, Xu, Zhao Xiantong and
Hugh Starkey, ‘Ideological and Political Education in Chinese Universities: Structures and Practices’ (2023) 43 Asia Pacific Journal
of Education 586.

»  Jeanne M Brett, Negotiating Globally: How to Negotiate Deals, Resolve Disputes, and Make Decisions Across Cultural Boundaries
(Jossey-Bass Inc Pub 2007) 4.

' Jianfu Chen, Chinese Law: Context and Transformation (Martinus Nijhoff 2008) 9-10.

*  Rogier Creemers and Susan Trevaskes, ‘Ideology and Organisation in Chinese Law: Towards a New Paradigm for Legality’
in Rogier Creemers & Susan Trevaskes (eds), Law and the Party in China: Ideology and Organisation 16, 1,7 (Cambridge University
Press 2020).

% Randall Peerenboom and Xin He, ‘Dispute Resolution in China: Patterns, Causes and Prognosis’ (2009) 4 East Asia Law
Review 1, 16-24; Carl F Minzner, ‘China’s Turn Against Law” (2011) 59 American Journal of Comparative Law 935.

2*  Liu Bin and others, ‘Zhong/guo “Haigui” Congzheng Xianzhuang Baogao “Zenme dao Zhengfu li de Ren Yuelaiyue Shao™ (*
FRE8YF MBELRIR S B2 BIBATE B8RV ) [‘Report on the Current Situation of China’s “Returnees” in Politics:
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party officials in China) have had some foreign education, mostly at Western universities’* Such
officials are more invested in existing transnational legal orders, have better knowledge of the
‘rules of the game’ on the international stage and in transnational processes, and are relatively
more inclined to play by or build on those rules.” In contrast, in other state organs such as state
security and defence, high-ranking officials rarely engage with foreign peers, leaving their inter-
nalized, background, domestic ideational assumptions and frames largely intact.

Business actors

Chinese business actors, like their global counterparts, are adaptive and pragmatic. Foreign firms
have long transmitted external practices and expectations into China.”” For decades, China’s drive
to ‘modernize’ its domestic business sector has often taken Western firms as reference models,*
and since the 1990s, the values and norms of neoclassical economics have steadily permeated the
Chinese business culture. For example, all the top three Chinese business schools are now led by
deans with US PhDs,* and almost all the faculty members of the top private business school
graduated from US business-related PhD programs.*® Such scholars have helped to inculcate
free-market values among Chinese business elites for three decades, and these internalized values
and norms are reinforced as Chinese companies expand abroad.”

Lawyers and legal scholars

A significant cohort of Chinese legal scholars, students, and practitioners has pursued advanced
training in US and European law schools.”” Foreign credentials, knowledge about foreign and
international laws, and foreign language skills bolster career advancement and earnings, making
such investment attractive. Over time, this investment and the accompanying professional social-
ization encourage greater acceptance of mainstream international and transnational legal norms
among Chinese lawyers and academics. Yet this community is diverse. Some scholars embrace
perspectives akin to Third World Approaches to International Law (TWAIL), emphasizing
sovereignty, inequality, and global power asymmetries, and thus engage international regimes
with a more critical, Global South-oriented lens.*

Domestic and international institutional contexts

To understand how China interacts with and potentially shapes international and transnational legal
ordering, one must also consider the institutional contexts in which Chinese actors operate. For our
purposes, institutions include formal ‘rules of the game’ such as statutes and regulations, informal
structures such as social conventions, and organizations with their cultures and decision-making

“Why Fewer Are Working in the Government?”] Nanfang Zhoumo (B8 75 JEI7K) [S. Weekend] (17 April 2014) <http:/ /www.ccg.
org.cn/archives/26213> accessed 14 December 2025.

»  ‘Many of China’s Top Politicians Were Educated in the West’ The Economist (11 March 2023) <https://www.economist.com/
china/2023/03/09/many-of-chinas-top-politicians-were-educated-in-the-west> accessed 14 December 2025. Moreover, Singapore
has also attracted large numbers of Chinese bureaucrats for training and education. Bertram Lang, ‘Authoritarian Learning in China’s
Civil Society Regulations: Towards a Multi-Level Framework’ (2018) 47 Journal of Current Chinese Affairs 147, 156.

% Lang (n25) 157.

? Yuhua Wang, Tying the Autocrat’s Hands: The Rise of the Rule of Law in China (Cambridge University Press 2015).

»  Beck and Brodsgaard (n 7).

¥ Current deans of business schools at Tsinghua University, Shanghai Jiaotong University, and Peking University received their
PhDs from University of Pennsylvania, Harvard, and UCLA, respectively.

*  Foralist of the faculty’s profiles, see the schools official website, see Jiaoshou/ Yanjiu’ (‘B35 /HH5%") [‘Professor/Research’]
CKGSB (ﬁ;lﬁ?—ﬁ}bc) <https://www.ckgsb.edu.cn/faculty> accessed 27 March 2025.

3 JiLi, The Clash of Capitalisms?: Chinese Companies in the United States (Cambridge University Press 2018) 66, 74.

% PuYuanshi( FTH), ‘Zh?gg/guo Fake Xuesheng Liuxue Deguo Sishinian de Huigu yu Zhanwang—Jiyu Boshixuewei Lunwen
de Kaocha’ (*E/ﬁﬂ?ﬂi%?T@E+¢E"J@%ﬁﬁ5§§——§?‘f§i${ﬂl S‘CE"J%ZE—\) [‘Review and Prospects of
Chinese Law Students Studying in Germany for Forty Years—An Investigation Based on Doctoral Thesis’] (2018) 2 Faxue Yanjiu
GEZFIAR) [Legal Studies] 3, 5.

% Yilin Wang, ‘Locating TWAIL Scholarship in China’ (2023) 13 Asian Journal of International Law 318.
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processes. We differentiate institutions from ideas and interests in that institutions are the structured
sets of rules, norms, processes, and social conventions within which actors pursue their interests in
light of their ideas, whether to seek economic gain, political power, or other goals.

Chinese state and non-state actors operate within different domestic and international insti-
tutional contexts that affect behaviour and preferences. Domestic institutional contexts vary across
issue areas and geographically within China. In areas with weak or transitional domestic institu-
tions, we hypothesize greater Chinese reception of transnational legal ordering processes.

The robustness of international institutions matters as well. Well-established international
institutions exhibit path dependence and are more likely to resist reshaping when Chinese actors’
interests and preferences diverge. Yet that very resilience can spur efforts to pursue alternative
international and transnational legal ordering, especially amid intensifying US—China rivalry.

Actors’ relation to Party-State power

Chinese actors’ ability to shape law and practice also depends on the clarity of centralized state
policy and on the actors’ relation to Party-State power, especially at the apex (consisting of Xi and
the Politburo’s Standing Committee). The closer the actor is to the centre, the greater the influence.
Where centralized state policy is more open-ended or ambiguous, actors have more flexibility.

Within the government, state security-related, and military departments sit near the core of
Party-State power. A government agency’s power can also shift by issue and over time. As geo-
politics and ‘national security’ rise in prominence, security-related agencies have expanded author-
ity, while economic regulators have lost relative ground, though they remain important in
international economic law domains.

Because the regime’s domestic legitimacy partly rests on sustained economic growth, the inter-
ests of actors who help generate that growth frequently converge with those of state officials. The
Party has deliberately co-opted private entrepreneurs, inviting some to join the CCP and others
to participate in policy consultation, thereby drawing a subset of business elites into the circle of
Party-State power.”* Lawyers likewise occupy heterogeneous positions vis-a-vis the state: some
maintain close ties with government organs while others are more at arm’s-length, yet all operate
under tight regulatory supervision.” Legal scholars’ proximity also varies; those in prominent
academic posts often have former students in government, command substantial resources, and
regularly advise on legislation and policy.

CHINA AND INTERNATIONAL ECONOMIC DISPUTE SETTLEMENT

We apply our analytic framework to assess the participation of different Chinese actors in trans-
national legal ordering in three areas of international economic dispute settlement, respectively,
international commercial arbitration, state-to-state trade dispute settlement, and investor—state
arbitration.

International commercial arbitration

International commercial arbitration exemplifies a successful transnational legal ordering that
has produced a fairly settled transnational legal order.* The 1958 Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (‘the New York Convention’), now ratified by 172
states, commits courts to recognize and enforce arbitration agreements and foreign arbitral awards,

3 See, eg, Bruce J Dickson, ‘Integrating Wealth and Power in China: The Communist Party’s Embrace of the Private Sector’
(2007) 192 China Quarterly 827; Yue Hou, The Private Sector in Public Office: Selective Property Rights in China (2019).

3 Lawrence ] Liu and Rachel E Stern, ‘State-Adjacent Professionals: How Chinese Lawyers Participate in Political Life’ (2021)
247 China Quarterly 793.

% Yves Dezalay and Bryant G Garth, Dealing in Virtue: International Commercial Arbitration and the Construction of a Transnational
Legal Order (University of Chicago Press1998); Alec Stone Sweet and Florian Grisel, The Evolution of International Arbitration:
Judicialization, Governance, Legitimacy (Oxford University Press 2017) 45
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subject to narrow exceptions.”” Domestic arbitration statutes implement the convention and are
often based on the UNCITRAL Model Law on International Commercial Arbitration (last
amended in 2006),* which provides a standardized framework that promotes cross-country con-
sistency and harmonization. This international architecture has supported a booming global
practice. Hundreds of arbitral institutions operate around the globe, and law firms compete fiercely
for this lucrative and fast-growing business.

China has become part of this well-established transnational legal order, reflecting the country’s
integration into the global economy. Historically suspicious about arbitration and formal dispute
settlement, the Chinese government did not join the New York Convention until 1986, a few years
after China’s adoption of its ‘reform and opening up’ policy.”” Although the Chinese government
established in 1956 a quasi-government arbitral body for resolving international trade disputes—the
Foreign Trade Arbitration Commission within the China Council for the Promotion of International
Trade (CCPIT)—it only handled an average of around two cases a year for the first 20 years, and
most of these disputes were settled.*” When the reformers in the Party-State began to expand foreign
trade outside the Soviet blo, this primitive institution was dismissed as highly inadequate. Foreign
trade partners and investors pressed Chinese officials to permit the arbitration of transnational dis-
putes under the New York Convention framework.*' In response, central and local officials in charge
of trade and investment affairs began to actively promote international commercial arbitration.

An important government official, Ren Jianxin, played a crucial role at the early stage. As a
leader of CCPIT in the early 1980s, Ren was on the frontline of China’s reconnection with the
Western world and strongly supported the ratification of the New York Convention. Soon after
his promotion to vice president of China’s supreme court, Ren published an article pledging strict
compliance with the treaty obligation of enforcing foreign arbitral awards.*” As soon as he was
further promoted to Vice Chairman of the CCP Central Commission for Political and Legal
Affairs, the most powerful Party body overseeing the Chinese judiciary, the National People’s
Congress added a proposal for an arbitration law on its agenda.

The legislation coincided with Deng Xiaoping’s Southern Tour in 1992, which spurred a major
shift in the broader political environment and created a rare consensus among Chinese ruling elites
to structurally reform the economy and elevate the role of the market.” Within that broader con-
text, the central government restructured the system for commercial arbitration with the enact-
ment of the PRC Arbitration Law in 1994. While retaining some unique Chinese characteristics,
such as non-recognition of ad hoc arbitration, the statute embodied key principles underlying the
UNCITRAL Model Law and established a decentralized service market for commercial arbitration.

While the drafters of the law envisioned a self-regulated market, the Arbitration Law delegated
the supervision of commercial arbitration to qualified municipal governments.** Municipal arbi-

%7 United Nations, ‘Status: Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958) (the
“New York Convention”)” UNCITRAL <https://unci tral.un.org/en/texts/arbitration/conventions/foreign_arbitral_awards/sta-
tus2> accessed 27 March 2025.

3 According to UNCITRAL, 126 jurisdictions (both national and sub-national) in 93 countries have enacted legislation based
on the Model Law, as of January 202S. United Nations, ‘Status: UNCITRAL Model Law on International Commercial Arbitration
(1985), with amendments as adopted in 2006° UNCITRAL <https://uncitral.un.org/en/texts/arbitration/modellaw/commer-
cial_arbitration/status> accessed 27 March 2025.

¥ Bruce R Schulberg, ‘China’s Accession to the New York Convention: An Analysis of the New Regime of Recognition and
Enforcement of Foreign Arbitral Awards’ (1989) 3 Journal of Chinese Law 117, 117.

“© Guo Xiaowen (¥BEEDL), ‘Tequ Zhongcai Zaoqi Pian Yi —1980 Niandai de Tequ Shewai Zhongcai’ (*
fﬁIXT*%EHHH‘TZ——1980&1’CE’\J§#IX,*/F9I~1¢§) [‘Memories of the Early Days of SAR Arbitration—Foreign-Related
Arbitration in the SAR in the 1980s’] Shenzhen Shangbao GRYNEIIR) [Shenzhen Business Daily] (13 August 2020) <https://www.
scia.com.cn/home/index/newsdetail /id/2869.html>.

4 Ji Li and Weixia Gu, ‘From Soviet Roots to Global Standards? The Evolution and Impact of China’s Commercial Arbitration
Regime, China and Transnational Legal Order’ (Li & Shaffer, eds., forthcoming, 2026).

“ Ren Jianxin, Fifty Years of Political Legal Work [IBUE TER +4E] (2005) 115.

# Suisheng Zhao, ‘Deng Xiaoping’s Southern Tour: Elite Politics in Post-Tiananmen China’ (1993) 33 Asian Survey 739.

* Weixia Gu, ‘Piercing the Veil of Arbitration Reform in China: Promises, Pitfalls, Patterns, Prognoses, and Prospects’ (2017)
65 American Journal of Comparative Law 779, 802.
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tration commissions multiplied, resulting in significant variation in their operation and organi-
zation. Today, CIETAC and commissions based in major Chinese cities compete fiercely for
arbitration cases, including international ones.” However, outside these commercial hubs,
municipality-based commissions remain non-competitive and rely heavily on local government
support, giving rise to institutional divergence in China’s arbitration field.*

Transnational disputes between Chinese and foreign parties, given their complexity and higher
stakes, usually generate higher fees for arbitration commissions, lawyers, and arbitrators. To attract
such cases—typically concentrated in the commercial hubs—arbitration commissions and arbi-
trators must signal capacity through foreign-language proficiency, overseas training, and practice
experience in international law firms. This signalling has played out particularly in China’s leading
arbitration centres in Beijing, Shanghai, and Shenzhen. For instance, out of around 686 arbitrators
serving at the Beijing Arbitration Commission (BAC) by August 2024, over 90 per cent are
bilingual, most listing English as a working language. Their transnational links and investment in
relevant institutional knowledge shape their ideas and views about arbitration and dispute
resolution.

Like their foreign peers, many Chinese legal academics also work as arbitrators, where the
practice is lucrative and enhances their status. At the BAC, for example, roughly 136 of its 686
arbitrators (over 20 per cent) were legal scholars as of August 2024,*” and until recently its direc-
tors were drawn from eminent law professors.* The scholars’ dual roles, exposure to foreign legal
communities, and relatively liberal outlook help explain their support for institutional conver-
gence with Western models. Much Chinese arbitration scholarship assumes the superiority of
international arbitration norms, particularly those embodied in leading international arbitral
institutions and the UNCITRAL Model Law,* and this scholarship has contributed to the trans-
national legal ordering of commercial arbitration in China.

Chinese law schools have also become active participants in the Willem C. Vis International
Commercial Arbitration Moot. Over the past two decades, top schools such as the China Uni-
versity of Political Science and Law and the University of International Business and Economics
have fielded highly successful teams.* Their participation deepened the students’ understanding
of and investment in international commercial arbitration and fostered connections with the
global arbitration community.

Judges overseeing commercial arbitration in major cosmopolitan areas tend to be more open
to transnational influence on account of international economic integration. Because Ren Jianxin
regarded the reform of commercial arbitration as one of his major accomplishments, the Supreme
People’s Court (SPC) under his leadership, where he eventually became president, gave strong
institutional support. Since the 1994 Arbitration Law, the SPC has filled statutory gaps and clar-
ified ambiguities by drawing extensively on international norms and practice.’' To ensure com-
pliance with the New York Convention and cultivate an arbitration-friendly environment, the

% China International Economic and Trade Arbitration Commission (ed), Annual Report on International Commercial Arbitration

in China (2023-2024) (China International Economic and Trade Arbitration Commission 2024).

% Fuyong Chen, ‘Weijing de Zhuanxing: Zhongguo Zhongcai Jigou Xianzhuang Yu Fazhan Qushi Shizheng Yanjiu’ [ Unfinished
Transformation: An Empirical Study on the Current Status and Development Trends of Chinese Arbitration Institutions’] (Law
Press China 2009).

“” Data collected from the official website of Beijing Arbitration Commission, ‘Zhongcaiyuan Mingce Zaixian Chaxun’ (&
BREMIELE’) Beijing Zhongeai Weiyuanhui (ALRAPEEZERSK) <https://wwwbjac.org.cn/arbitrator/list> accessed 27
March 2025.

* For more details on the selection of directors, see the official website of Beijing Arbitration Commission, ‘Dib‘aiie Zhongcai
Weiyuanhui Zhuren ji Weiyuan’ (‘58 /\|& P &ZER & EERZER’) Beijing Zhongeai Weiyuanhui( AL RIFHE R R) <https://
www.bjac.org.cn/page/gybh/organize.html> accessed 27 March 202S.

# Asnoted earlier, China’s arbitration law does not fully reflect UNCITRAL's Model Law, but most of those engaged in inter-
national commercial arbitration have broadly supported such convergence for foreign-related commercial arbitration.

S For instance, these universities won awards in the 30" Moot Court. For more details, see the official website at ‘30th Vis Moot
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SPC created a review mechanism requiring lower courts to seek its approval before nullifying
foreign-related awards.” Also, retired Chinese judges often serve as arbitrators, supplementing
their modest salaries. Moreover, recent judicial reform significantly increased judges’ workload,
further incentivizing a collective preference for arbitration. In this dynamic, Chinese courts
generally have adopted a ‘pro-arbitration’ stance, paralleling trends in developed countries.*

Regulatory authority over arbitration has been fragmented. The Legislative Affairs Office of
the State Council (later merged into the Ministry of Justice) wielded limited influence because
the Arbitration Law effectively delegated oversight to about 280 municipalities.”* Some of these
municipal governments (such as Beijing and Shanghai) are much more powerful than the Legis-
lative Affairs Office and the Ministry of Justice. Top leaders of Beijing and Shanghai are members
of the powerful CCP Politburo, which does not include the Minister of Justice.”> When commis-
sions in major commercial hubs challenged CIETAC’s monopoly over foreign-related arbitration
in China, the central regulator sided with the municipalities, opening the market to competition.
Decentralized regulation and the resulting market-driven competition have encouraged the field’s
partial convergence with international practices.

This convergence is most evident at China’s top-tier institutions. Following China’s ratification
of the New York Convention, arbitration commissions in major cities have aspired to be global
players and innovated to attract cases. For instance, the Shenzhen Court of International Arbitra-
tion (SCIA) competes with and learns from its neighbouring arbitration institutions in Hong
Kong. While most other arbitration institutions in China remain under the supervision and con-
trol of municipal governments, SCIA reformed its governance structure by establishing a govern-
ing board with one-third foreign directors—an unprecedented move aimed at ensuring its
independence from the Shenzhen government.

Leading Chinese arbitration institutions also exert considerable influence over other actors in
the field. In response to the initial reticence of some state actors to ‘embrace arbitration as an
effective substitute for courts), staff at the top-tier arbitral commissions made great efforts to
convert them ‘to the arbitral cause’*® Practices and reforms adopted by leading arbitration com-
missions also diffuse to lower-tier ones. Since SCIA’s governance restructuring, for instance, sev-
eral other arbitration institutions in China have adopted similar models, gradually diluting
government control and enhancing their credibility in the arbitration market.’”

The adoption of transnational arbitral norms and practices has not been uniform across China,
which is predicted by transnational legal ordering theory.”® Outside the commercial hubs, arbi-
tration institutions face limited market demand and must rely extensively on local government
support.” Independence from state control is therefore not a priority. Some have even been
officially transformed into quasi-government agencies.’

Variation is also evident in the composition of cases across different arbitration commissions.
While CIETAC arbitrates many foreign-related cases, most commissions, especially those outside

52
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the commercial hubs, rarely encounter transnational disputes. The percentage of foreign-related
arbitration cases correlates with the inclination to adopt transnational norms. We therefore
observe stronger convergence in major arbitration centres (such as in Beijing, Shanghai, and
Shenzhen) than in less internationalized regional and local centres.

While China’s top-tier commercial arbitration commissions feature diffusion of transnational
legal norms and practices, they have also begun to shape transnational ordering. On the demand
side, Chinese disputants account for a growing share of the international commercial arbitration
market. For cultural affinity and cost considerations, they ‘show a preference for PRC dispute
resolution forums, including courts and arbitration’®" In the highly competitive international
market, this shifting client demand has induced supply-side changes, with Chinese arbitrators
and institutions expanding their presence and reshaping the field’s composition. For instance,
CIETAC has evolved from a Soviet-modelled, largely dormant dispute resolution body prior to
the reform era into one of the world’s most preferred arbitral institutions. The growing preference
for Chinese venues is further evidenced by the rising status of Beijing and Shanghai as arbitration
seats, both of which are now ranked among the top ten globally.> Moreover, arbitrators with a
Chinese background and international expertise enjoy a competitive advantage in transnational
cases involving Chinese parties. While demographic shifts in the field may not immediately disrupt
the power structure, over time, they will erode the dominance of a Western elite international
arbitration community historically lacking diversity—not only in terms of race and gender, but
also nationality.”®

Chinese disputants, arbitrators, and other arbitration professionals function as institutional
carriers whose preferences are modified by both transnational legal norms and domestic normative
systems. As their participation grows, they are likely to influence discourse and collective prefer-
ences in the field. One salient example is the Chinese inclination—especially among disputants
and arbitration elites—to integrate mediation into arbitration processes. This orientation is poised
to reinforce the global movement towards hybrid dispute-resolution mechanisms and expanded
use of mediation, an agenda on which the Chinese government has been increasingly active.**

Chinese actors have also promoted alternative arbitration institutions to compete with the
existing ones. For instance, in 20185, the Chinese government and 50 African countries officially
endorsed a proposal by the China Law Society, the largest professional organization for Chinese
lawyers and legal academics, to establish the China—Africa Joint Arbitration Center (CAJAC).
With six regional centres (three in China and three in Africa), CAJAC ‘provides arbitration,
mediation, and conciliation services) allowing disputants to ‘bypass the jurisdiction of local
courts, local arbitration institutions, and other international arbitration institutions’®

Moreover, in 2018, the SPC established the Chinese International Commercial Court (CICC)
for ‘one-stop multi-tier dispute resolution platforms)* prioritizing arb-med integration. As a per-
manent SPC body, the CICC is staffed by senior judges ‘familiar with international laws and

61

Matthew S Erie and Monika Prusinowska, “The Future of Foreign Arbitration in the People’s Republic of China: Current
Developments and Challenges Ahead’ (2020) 28 Asia Pacific Law Review 259.

& Queen Mary University of London & White & Case (eds), 2021 International Arbitration Survey: Adapting Arbitration to
a Changing World" <https://www.qmul.ac.uk/arbitration/media/arbitration/docs/LON0320037-QMUL-Internationa
l-Arbitration-Survey-2021_19_WEB.pdf> accessed 14 December 2025.

% See, eg, Susan D Franck and others, “The Diversity Challenge: Exploring the Invisible College of International Arbitration’
(2014) 53 Columbia Journal of Transnational Law 429.

Yun Sun, “The Purpose and Promise of China’s International Organization for Mediation’ Brookings (6 June 2025) <https://
www.brookings.edu/articles/the-purpose-and-promise-of-chinas-international-organization-for-mediation/> accessed 14 Decem-
ber 2025.

% Huiping Chen, ‘China’s Innovative ISDS Mechanisms and Their Implications’ (2018) 112 American Journal of International
Law 207, 209. For details about the establishment of CAJAC, see Matthew Erie, “The Soft Power of Chinese Law’ (2023) 61 Columbia
Journal of Transnational Law 1.

% Gu (nS$3)120.



12« Journal of International Economic Law, 2026, Vol. 00, Issue 00

norms and proficient in English and Chinese’®” The majority have ‘either visited or studied at a
university outside mainland China’* The CICC also enlists bilingual foreign experts to participate
in adjudication, although they are not official judges.

The CICC has ‘designated five Chinese arbitration institutions and two mediation institutions’
as part of its ‘integrated’ dispute resolution platform.” This structure exemplifies the SPC’s selec-
tive borrowing from foreign models, and in particular that of the Singapore International Com-
mercial Court.” It was designed in part for BRI disputes.

The expansion of mediation and hybrid dispute resolution, arguably congruent with Confucian
social norms prevalent in East Asia, may gain more traction as Chinese actors endorse and insti-
tutionalize it.”' However, we do not expect a significant impact from these Chinese efforts on the
mature and robust institutional landscape of international commercial arbitration. While some
Chinese actors, such as government officials and arbitration professionals in less developed
regions, may favour greater state oversight of arbitral institutions, top-tier commissions, most
legal scholars, and other arbitration professionals in China’s commercial hubs are invested in the
existing transnational legal order, and fierce market competition continues to constrain greater
government control over international commercial arbitration. Consequently, China’s
arbitration-related innovations are unlikely to disrupt the existing transnational legal order.
Changes in arbitrator demographics, arbitration venues, and use of mediation will occur, but
within established transnational normative and institutional frameworks.

Opverall, China’s role in international commercial arbitration has grown, but its approach is
incremental rather than revolutionary. The system remains variegated, with decentralized com-
missions interacting differently with local actors, challenging assumptions of a unitary state model.
Despite official rhetoric that China will ‘actively participate in the creation of international rules’
to ‘protect [its] sovereignty, security and developmental interests by legal means’,”> dominant
Chinese actors in the decentralized field of commercial arbitration have not sought major changes
to existing transnational rules, norms, and practices. Highly integrated into the international legal
community and invested in its institutional knowledge, these actors have instead embraced pre-
vailing arbitration norms while making measured adjustments, in contrast to other arbitration
commissions that remain more localized and resistant to such norms.

This bifurcation is likely to deepen with the recent comprehensive amendment of the Arbitra-
tion Law, effective 1 March 2026. The law reflects dual trends. On the one hand, it reaffirms CCP
leadership and local government supervision over arbitration, in line with the broader shift in
China’s political climate.”” On the other hand, it aligns further with international norms by allow-
ing ad hoc arbitration in certain circumstances, permitting foreign arbitration institutions to take
cases in free trade zones,”* and encouraging Chinese commissions to expand their businesses
abroad, to cooperate with foreign counterparts and international organizations, and to engage in
the making of international arbitration rules.”
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International trade dispute resolution

The WTO has 166 members accounting for roughly 98 per cent of global trade. Its system of rules
reached deep into national systems, involving significant transnational legal ordering. For example,
when China joined the WTO, it created an ‘Office for the Clean-up of Laws and Regulations’ The
Office oversaw the ‘cleaning up’ of more than 3,000 laws and regulations, including around 1,150
at the central government level, to conform them with China’s WTO commitments.”

Although China’s negotiation to join the GATT started in 1986, the Chinese government made
serious efforts to become a member only in the 1990s after reformers prevailed among the ruling
elites and undertook systematic market liberalization. Not an original member of the WTO, China
had to agree to a stringent Accession Protocol to join the international organization in 2001,
following negotiations with the USA and others.

Reformers in the Chinese government used the WTO accession as an opportunity to push
through structural economic changes.”” Some even viewed the WTO as a constitutional moment
given its impact on Chinese public law.”® The WTO, in other words, had effects beyond interstate
economic relations; it was about transnational legal ordering.”

Upon joining the WTO, the government launched a campaign to generate enthusiasm regard-
ing the accession,* including a “‘Who Wants to be a Millionaire-style show hosted by China’s
national TV station CCTV that tested people’s knowledge on WTO issues.®' The government
sponsored the establishment of WTO centres around the country, among other initiatives. Thou-
sands of seminars and books were organized and published on WTO law.** Scores of Chinese
officials, judges, and scholars came to the USA for training in WTO law, and scores of experts
went to teach WTO law in China under technical assistance programmes.®

Unlike international commercial arbitration, international trade dispute resolution is state-to-
state. It became a highly institutionalized system through the 2010s. Until December 2019, the
WTO?’s dispute settlement system was automatic and binding, with a unique appellate system.
Members commonly appealed panel decisions to a seven-member Appellate Body, which created
a large and authoritative jurisprudence.

The Appellate Body was authoritative, but also fragile.** In December 2019, it ceased to operate
when the USA blocked the appointment of new Appellate Body members once the terms of the
existing ones expired. As a result, losing parties now can appeal a panel report ‘into the void’, and
the WTO’s dispute settlement mechanism is no longer automatically binding unless the disputing
parties agree otherwise. Nonetheless, China still uses the WTO dispute settlement system, includ-
ing pursuant to a binding ‘interim’ appellate mechanism that it joined.

Because trade dispute resolution before the WTO is inter-state, Chinese government officials
play a central role. The state designated MOFCOM as the lead government agency. It is the key
intermediary between the WTO and national ministries engaged in domestic policy.*® Many
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MOFCOM officials who participated in China’s accession negotiations now hold key positions
in the WTO and China’s representation before it.

While China’s overall trade policy is formulated at the central level, primarily by MOFCOM,
effective implementation depends heavily on coordination with other central agencies and, more
importantly, the cooperation of local governments. This challenge was well recognized before
China’s WTO accession, when Working Party members emphasized that WTO commitments
must apply uniformly across China’s entire customs territory—including special economic zones
and other special regions—at all levels of government.®® Concerns over local deviations led to
calls for a mechanism allowing individuals to report non-uniform practices to the central govern-
ment,” which China attempted to address in its very first commitment in its Accession Protocol.*
The Protocol requires WTO rules to apply nationwide, mandates uniform, impartial, and reason-
able administration of trade-related laws, and obliges local measures to conform with WTO
obligations, with a reporting channel for inconsistent practices.

Agreement, however, did not guarantee implementation. After accession, China launched an
unprecedented education campaign to familiarize officials with WTO rules, yet significant obsta-
cles persisted. Resistance to dispute settlement was rooted in Confucian non-litigation traditions,
misperceptions of litigation as a breakdown of diplomacy, and lack of prior experience.”” Over
time, China overcame this ‘litigation phobia’ through practice, but institutional weaknesses
remained. MOFCOM’s relatively low bureaucratic rank made it difficult to compel other minis-
tries to comply. Only after WTO cases validated MOFCOM’s warnings did it establish authority
as the expert on WTO matters. Political considerations also played a role in trade dispute settle-
ment. China’s self-identification as a developing country made it reluctant to challenge other
developing members despite facing many restrictive measures from those countries. More
recently, MOFCOM has had to counterbalance ‘wolf warrior’ diplomats, whose politically moti-
vated toughness—such as sanctioning European Parliament members immediately after the CAI
negotiations—has at times undermined hard-won trade and investment deals negotiated
by MOFCOM.

The ministry recruited Chinese lawyers familiar with international legal norms to work on
trade disputes, and they became increasingly active.”” Legal professionals in the MOFCOM social-
ized in the international trade law field played leading roles in China’s trade dispute resolution
before and in the shadow of the WTO. Their engagement has facilitated transnational legal order-
ing in many legal areas in China covered by the WTO, including customs, import relief law,
intellectual property law, services regulation, and regulatory standard-setting.”

On 20 November 2001, the State Council and the Central Committee of the CCP issued a
joint Notice on China’s WTO Accession to all ministries and provincial governments, in which
they called for Party organs and government organizations to strengthen the study of WTO rules
and the training of WTO experts.”> Other ministries, however, opposed the integration, which
spawned ‘struggles between pro-trade departments such as MOFCOM and more conservative
ministries’” To assist other ministries in aligning with internationally accepted rules, a high-level
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seminar was organized on WTO issues for provincial governors and ministers in February 2002.
President Jiang Zemin delivered the opening speech, urging senior officials to ‘study WTO rules....
in this new exam), and to ‘pass the exam and strive for good results’**

WTO disputes inevitably involved multiple Chinese government agencies and served as a
mechanism to potentially bring these agencies into compliance with WTO rules and related
international standards and practices. As other agencies became more socialized into the WTO
framework, they increasingly began to frame discussions in WTO terms. For example, Peng Jun,
one of China’s leading international trade lawyers, recalls an instance where an official from the
CCP Propaganda Department discussed the implementation of a ruling using WTO treaty inter-
pretation rules.” This occurred at a seminar in December 2009 on the implementation of the
Appellate Body decision in the China-Publications case. Overall, through these processes,
MOFCOM leveraged its expertise in WTO rules to enhance its position within China’s bureau-
cratic hierarchy, where it initially held a relatively lower status.

Although the state assumed the central role in WTO trade dispute resolution, Chinese private
actors also have strong interests. Given the complexity of WTO trade law and the dominance of
the English language in the proceedings, when China became active in litigating WTO disputes,
the government always hired a leading foreign law firm to represent it, but paired the firm with a
Chinese one pursuant to a bidding process. These foreign lawyers played a role in transnational
legal ordering through working with MOFCOM officials and Chinese lawyers to transfer inter-
national trade law expertise.

While MOFCOM still employs both foreign and Chinese lawyers in most cases where China
is a complainant or respondent, there have been instances where Chinese lawyers handled a case
independently.”® In February 2014, Chinese lawyer Peng Jun became the first to deliver oral
arguments directly in a panel hearing, marking a significant milestone for Chinese legal represen-
tation in WTO disputes.”” After that, Chinese lawyers handled some WTO disputes on their own.
MOFCOM typically has hired only Chinese lawyers for cases where China is a third party.”®

Specialized Chinese legal scholars also rose in prominence. MOFCOM organized regular sem-
inars on current WTO cases to which it invited trade law scholars, from whom it occasionally
sought advice. Some professors were seconded to MOFCOM as officials for fixed terms, while
others were included in MOFCOM delegations to WTO panel and Appellate Body hearings. To
promote the WTO’s importance for China, the government required international trade law as
a mandatory course in Chinese law schools.”” In the two decades following China’s accession,
scholars were financially supported by the government to engage in WTO-related research. As a
result, Chinese scholars appear to have published more articles and books on international trade
law than the rest of the world combined.'” Despite recent setbacks with the WTO, trade law
continues to be a significant area of legal research in China.

Transnational legal ordering processes vary over time. In the 2007 compliance panel in the
EC-Bananas case, Chinese legal scholar and former MOFCOM official Zhang Yuqing served on
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aWTO panel,'”" but significant participation of Chinese nationals as panelists in WTO cases did
not follow. The relevant lack of Chinese nationals serving on panels reflects, in part, the fact that
China was often a party to WTO cases, and nationals do not serve on such panels. While WTO
dispute settlement has declined in recent years due to rising geopolitical tensions with the USA
and neutering of the system by the USA, China has continued to engage actively in WTO cases,
including bringing disputes against the USA during the trade war and cooperating with the E.U.
in establishing a Multi-Party Interim Appeal Arbitration Arrangement (MPIA).

At the WTO Appellate Body, a Chinese national served from 2008 until the Appellate Body’s
suspension of operations in 2019. In 2020, Yang Guohua, a leading law professor at Tsinghua Uni-
versity in Beijing who formerly handled WTO casesin MOFCOM, became one of the initial mem-
bers of the MPIA, the interim arrangement that a group of WTO members created to hear appeals
of cases between them while the Appellate Body is not functioning. Yang served as arbitrator in the
first WTO appeal through arbitration following the demise of the Appellate Body at a time when
the MPIA was being formally created, in the Turkey—Pharmaceutical Products (EU) case.'”

China’s leading WTO scholars are graduates from China’s elite law schools, and they couple
their degrees with overseas experience. Each of the eight Chinese academics on China’s Indicative
List of WTO Panelists had studied overseas or been a visiting scholar abroad. Although they have
not served on WTO panels—except for Zhang Yuqing—they are part of Chinese networks with
which the government engages. Over 40 per cent of international law academics across all of
China’s law schools have received at least one law degree outside the country.'” These professors’
academic careers became tied to Chinese engagement with the international trade law regime.

Chinese companies and trade associations also have had high stakes in the trade regime because
China is the largest exporter in the world. They accordingly built expertise in trade law, which
includes issues of intellectual property, customs, import relief, trade sanctions, and trade in services.
Larger Chinese companies like Baosteel and Huawei increasingly hired in-house counsel, including
trade lawyers, for issues involving antidumping and countervailing duty cases, customs, trade sanc-
tions, and intellectual property matters. In addition, some small and medium-sized companies
created industry associations that were independent of the Chinese state to work with private law
firms and the government on foreign and domestic antidumping investigations.'** These trade law
cases involve both domestic and international law, and some eventually lead to WTO cases.

MOFCOM introduced an informal process for trade disputes nicknamed the ‘Quadrilateral
Coordination’ mechanism, which involved the cooperation of the central government, local gov-
ernment, industry association, and individual companies.'” The government was spurred to do
so by private businesses and has included business representatives in government delegations to
address regulatory barriers.'” Although WTO panels have become less active, customs law, and
antidumping and countervailing duty cases in domestic and foreign proceedings remain active
areas of professional practice.'”’

Reflecting the evolving interests of Chinese companies, the government has been actively
engaged in the incorporation of new issues such as e-commerce and investment into the WTO.
As the world’s largest e-commerce market, China benefited greatly from online platforms such
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as Alibaba. Hoping to expand its global reach, Alibaba aggressively promoted its Electronic World
Trade Platform (eWTP) concept,'® where it launched an e-commerce initiative along with the
WTO and the World Economic Forum in late 2017, with the tacit support of the Chinese gov-
ernment.'” While that initiative waned after Alibaba fell out of favour, China maintains a major
role in e-commerce negotiations,''’ joining the WTO Joint Statement Initiative on E-Commerce
when talks began in January 2019 and signing the text upon its conclusion in July 2024—even
though, ironically, the USA, which originally launched the initiative, declined to participate.

The Chinese government actively participated in the WTO trade dispute resolution. By the
end of 2019, China was the WTO’s third most active party in dispute settlement (after the USA
and the European Union [EU]). Mark Daku and Krzysztof Pelc use textual analysis to show that
‘across a single decade, China effectively doubled its average level of influence over panel and AB
rulings) affecting the meaning of WTO legal norms.""" Given its relative success in WTO dispute
settlement, especially in import relief cases used against Chinese products, China became a sup-
porter of the institution. When the system was up for review, the Chinese government proposed
only incremental reforms to it.

Paradoxically, it was the USA that neutered the WTO dispute settlement system, in large part
as a reaction to the success of transnational legal ordering in China. China learned to use the
WTO dispute settlement system effectively against the USA.""> One can view China’s engagement
with the WTO dispute settlement as part of a transnational legal ordering process that had the
unintended effect of upending the trade legal order itself because of US concerns.

Following the demise of the WTO Appellate Body, China, the EU, and 13 other WTO mem-
bers'"? committed to an ad hoc system of appeals between them through arbitration—known as
the MPIA.""* Under it, the parties agree to use arbitration for appeals until an appellate mechanism
is again operational. The MPIA's members appointed a group of WTO experts to serve on these
appeals, modelled in part after the Appellate Body system, which included law professor Yang
Guohua.'"” As of July 2025, China was a party to seven of 13 MPIA disputes, six of them as a
respondent and one as a complainant.'®

China accepted binding third-party adjudication for trade commitments in other international
agreements as the state and non-state actors became more comfortable with trade dispute settle-
ment. For instance, China joined the RCEP, which is the world’s largest regional free trade agree-
ment and provides for third-party trade dispute resolution that s ‘broadly similar to the mechanism
for dispute settlement under the DSU’'”
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With the increased salience of geopolitical competition and national security, trade policy has
shifted towards a focus on greater state autonomy, especially following the election of President
Trump in the USA. This trend has created an institutional opening for other Chinese actors to
deploy greater coercion and power-based bargaining, using China’s huge market as leverage to
advance other policy interests, such as regarding Taiwan, Tibet, the South China Sea, and inves-
tigations over the COVID-19 outbreak. China’s national security constituencies have become
more engaged in trade policies, which parallels developments in the USA and elsewhere. Direct
involvement of other Chinese powerholders and the incorporation of their concerns have eroded
the dominance of MOFCOM professionals in this area. Nonetheless, even the implementation
of China’s national security policies can depend on the composition of involved state actors, such
as whether they are led by MOFCOM or security agencies.'**

China has become increasingly coercive in its use of trade as a tool to pressure third countries
that are economically vulnerable. These actions violate WTO law, such as Chinese measures
imposed against Australia,''* South Korea,'*’ Lithuania,'*' Norway,'** and other countries deemed
to offend China’s core interests. In parallel, it has developed leverage to counter US pressure on it,
such as to threaten to ban the export of critical minerals needed in major US industries, including
the military.'”* As the geopolitical environment continues to deteriorate, we expect to see further
decline of the power of MOFCOM professionals and greater influence of national defence and
security constituencies. These changes will complicate China’s interactions with the international
legal community in the international trade law field, including its use of dispute settlement.

Opverall, China accepted significant constraints on its sovereignty in joining the international
trade regime and accepting binding dispute settlement. The cohort of officials, scholars, and
practitioners who heavily invested in engaging with international trade rules and norms remains
supportive of the multilateral international trade legal order. Chinese actors with transnational
ties played leading roles. Rising geopolitical tensions between the USA and China, combined
with a radical shift towards protectionism under the Trump administration, have undermined
the legal regime, leading to disenchantment among Chinese trade officials.’** When trade issues
overlap with national security concerns, as they increasingly do, other Chinese state actors inter-
vene, and their influence will in the long run erode the liberal trade law order, which has been in
a crisis mode since Trump’s first presidency and appears doomed by his second term, at least as
regards trade relations with the USA. China has attempted to uphold the WTO regime with its
other trading partners, where possible, and deepen relations through regional and bilateral trade
agreements, such as part of the BRI

Transnational legal ordering (and disordering) processes are dynamic, creating (and curtailing)
opportunities for different actors within China. Although the era of active international trade litiga-
tion involving China before a binding dispute settlement process may have largely passed, Chinese
actors’ engagement with international trade dispute settlement has had significant effects on their
acceptance of and approach to dispute settlement in economic fields.
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Investor—state arbitration

China’s approach to investment dispute settlement involves a different, though at times overlap-
ping, constellation of actors than in trade or commercial arbitration, shaping distinct outcomes.
Transnational legal ordering in this field has produced Chinese convergence towards what had
been mainstream Western approaches, much asin the international trade regime. Like international
trade dispute settlement, the field developed significantly in the 2000s. Rather than acting as a
revisionist power, China again aligned with prevailing investment law norms. Still, China has been
far less active in the use of formal investment dispute settlement than in the trade regime and in
international commercial arbitration, although Chinese actors have been parties in more cases in
recent years. Unlike in the trade regime, Chinese businesses may directly bring investment claims.
They have done so against developing countries, unlike MOFCOM in trade cases, which illustrates
how different institutional settings provide opportunities to different sets of Chinese actors.

International investment law is governed mainly by bilateral investment treaties (BITs), sup-
plemented by customary international law. These treaties impose obligations on host states regard-
ing the treatment of foreign investors, covering issues such as expropriation, discrimination, and
the ‘fair and equitable treatment’ of investors. According to the United Nations Conference on
Trade and Development (UNCTAD), more than 2,200 investment treaties remain in force out
of over 3,800 signed.'” No overarching multilateral investment treaty sets forth substantive
obligations, unlike the WTO’s framework for trade.

Most BITs contain arbitration clauses through which states consent to investor—state dispute
settlement (known as ISDS) before arbitral tribunals.'>® This mechanism allows investors from
one state party to bring claims directly against another state party for treaty breaches. The insti-
tutional context of ISDS differs from both state-to-state dispute settlement and private interna-
tional commercial arbitration. Modelled on commercial arbitration but involving private actors
suing states, ISDS is often viewed as a hybrid public—private order."”” Claims directly engage
private investors, counsel, and arbitrators as well as state officials. The claims that Chinese investors
have brought reflect this difference in institutional settings, both in terms of the limited number
of cases (in comparison with commercial arbitration) and the identity of the respondents (in
comparison with international trade dispute settlement).

By granting private investors standing, ISDS opens avenues for actors outside government that cannot
directly participate in trade dispute resolution under the WTO, yielding a different portfolio of com-
plainants and respondents. Because the system enables investors to seek monetary remedies in arbitration
under ICSID or other rules, it attracted many claimants and fostered a market for the financing of claims,
known as ‘third-party funding’'** To date, investors have filed over 1,300 ISDS cases against host coun-
tries, including many developing countries."” The practice is lucrative for counsel and arbitrators, though
involving significantly fewer opportunities compared to commercial arbitration and dominated by a
cohort of ‘power brokers’ with deep European and American roots."*
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ISDS cases typically follow one of three sets of international rules: those of the Convention on
the Settlement of Investment Disputes between States and Nationals of Other States (the ICSID Con-
vention) under the World Bank,"*' the ICSID Additional Facility open to countries that are not
parties to the convention,'** and the UNCITRAL Arbitration Rules.'** With 154 contracting states,
ICSID rules are the most commonly used, and the ICSID system is distinguished by its defined
arbitration procedures and relatively more institutionalized administration. Some investor—state
disputes are also arbitrated before traditional commercial arbitration centres, subject to their
rules, such as the International Chamber of Commerce and the Stockholm Chamber of Com-
merce, among others."** CIETAC and the arbitration commissions in Beijing and Shenzhen have
taken some steps to attract investor—state arbitration, but they continue to face considerable
obstacles compared to incumbent institutions.'*

Since its first BIT with Sweden in 1982, China has become second only to Germany in the
number of ratified BITs. In total, China has signed 147 BITs (108 in force) and 31 other treaties
with investment provisions (28 in force).'* These agreements sometimes complement its trade
pacts—for example, the 2009 China~ASEAN Agreement on Investment followed earlier agree-
ments between the parties for Trade in Goods (in 2005) and Trade in Services (in 2008) —and
form key legal infrastructure for the BRI and China’s economic expansion around the world.""

Chinese state actors spearheaded China’s engagement with the international investment arbi-
tration regime. China’s post-Cultural Revolution reforms began with a focus on attracting foreign
direct investment (FDI) to China.*® Primary bureaucratic jurisdiction over this domain was
assigned to MOFCOM and its institutional predecessors, whose mandate centres on promoting
trade and investment. Accordingly, MOFCOM typically leads the negotiation and drafting of
international investment agreements.'*” The Ministry of Foreign Affairs (MFA) also participates,
but with a broader portfolio that balances economic objectives with diplomatic and political
considerations. Even so, MFA officials, like their MOFCOM counterparts, are highly exposed to,
and invested in, international rules and norms.

These government officials have led an incremental evolution towards China’s acceptance of
ISDS. This evolution reflects not only shifts in central government priorities as China became
more outward-oriented, but also changing coalitions of the Chinese actors involved, including
Chinese SOEs and private companies investing abroad, and a variegated socialization of Chinese
government and non-government actors with prevailing international norms within particular
institutional contexts.
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The first generation of BITS, from roughly 1982 to 1999, provided foreign investors with either
no direct access or very limited access to ISDS.'* In the early years of the post-Cultural Revolution
era, Chinese government officials and legal scholars, coming out of decades of isolation from the
Western world, were unfamiliar with ISDS. The treaty partners introduced the regime to Chinese
officials during negotiations. The Federal Republic of Germany, when signing its BIT with China
in 1983, specifically noted that amendment of ISDS provisions should be discussed as soon as
China ratified the ICSID Convention.'"*" Other BIT negotiations in these early years also con-
templated China ratification of the ICSID Convention, which the Chinese officials agreed to
consider.'** The pressure from foreign governments placed ISDS on China’s foreign policy agenda
and drew the attention of Chinese international law scholars, who began debating the issue in
1985."* Their views diverged: some favoured embracing the international institution, while others
emphasized safeguarding sovereign prerogatives. At this stage, the sovereignty-protective position
largely prevailed, which also aligned with the prevalent approaches among developing countries
of the time."* Even China’s signing of the ICSID Convention in 1990 did not immediately alter
its ISDS practices. The signing was likely a signal to foreign investors of the government’s com-
mitment to opening up amid the sharp post-1989 decline in investment.'*

In the years following Deng’s Southern Tour, reformers spearheaded significant economic
liberalization, pursuant to which China signed a growing number of BITs. This second generation
of BITs, roughly from between 1997 and 2011, began to incorporate greater investor-protection
features, including ISDS."*° This shift occurred within the context of ongoing structural economic
liberalization within China and increasing Chinese outbound FDI, providing new opportunities
for different sets of Chinese actors. This period witnessed the rise of government officials within
the bureaucratic ranks who were steeped in prevailing liberal norms guiding international trade
and investment policy.

China’s third generation of BITs, consisting of most BITs concluded since 2007, adopts more
expansive ISDS provisions, aligning more closely with the existing US approach reflected in the
2004 US Model BIT." This major shift coincided with the rise of Wang Qishan, a leading figure in
the reformist faction, who joined the Politburo in 2007 and became vice premier overseeing finance
and commerce.'** Wang reportedly directed MOFCOM negotiators to speed up BIT negotiation
with the US government, which had insisted on applying its model BIT, including the ISDS part,
and have it signed within a year."” MOFCOM officials often worked with Chinese lawyers and
academics, including veterans of China’s WTO litigation teams."*’ The resulting treaty architecture
positioned Chinese firms, including SOEs, to make fuller use of investor—state protections.

As China ratified more BITs with ISDS, it caught growing scholarly attention. Scholars engage
in extensive research on investment law, and they follow and participate in academic debates in
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China and in the West, such as regarding the evolution of China’s BITs, doctrinal developments,
and ISDS reform options. Leading Chinese scholars in this field have consulted with the govern-
ment since the 1980s."' Few have advocated major reforms of the existing ISDS regime.

Given the nature of investor—state arbitration, where the state can be a respondent and subject
to substantial damages, Chinese officials have adopted a more top-down, state-centric approach
to this legal regime than to international commercial arbitration. MOFCOM has long sought to
curb investment treaty breaches by tightening oversight over subnational governments, though
early efforts had only limited effects. With the enactment of the PRC Foreign Investment Law in
2019, MOFCOM established a centralized complaint-and-mediation mechanism, which strength-
ened its capacity to monitor and address potential treaty violations by government bodies.'**

As of 31 December 2024, foreign investors had brought only nine cases against China, and
Chinese investors had initiated just twenty ISDS claims against their host states.'** Most of these
cases were filed more recently, indicating growing Chinese engagement. Since 2020, Chinese
investors submitted 13 (of the 20) ISDS cases, and foreign investors have filed four of the nine
total cases against China.

Compared to international commercial arbitration, a different, but overlapping set of Chinese
actors occupy the field of investment arbitration. MOFCOM officials defend China when it is
sued. The ministry often hires domestic law firms and academics to assist it in these cases, but it
has also hired foreign firms. For example, among the six ICSID cases brought against China, three
involve foreign law firms."** The list of law firms that MOFCOM uses for investment cases'’
overlaps significantly with the list that it has for WTO cases,"*® with over half of the designated
law firms appearing on both lists. When Chinese investors sue foreign governments, they use
outside counsel, whether Chinese or foreign. This approach mirrors the strategy Chinese actors
have taken in trade law disputes and again illustrates transnational legal ordering processes. These
cases potentially can implicate China’s foreign relations with the host government, so that the
Chinese investors will need to be cognizant of government sensitivities.

The small number of cases against China is likely attributable to the following factors. First,
earlier generations of Chinese BITs contain restrictions on the use of ISDS, though the restrictions
may be voided by a more liberal interpretation of the most-favoured-nation clause.’” Second,
foreign investors often prefer to settle investment disputes with the Chinese government for ‘fear
of retaliation, harm to existing investments, and loss of potential investment opportunities.'**
Third, MOFCOM’s strengthened supervision might have prevented some investment disputes
from escalation. Only two cases have been fully litigated against China, respectively brought by
investors from Singapore and Korea. The Chinese government won both. China also settled one
case with an investor from Malaysia, and other cases are listed as ‘pending’ or ‘discontinued’
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This stands in sharp contrast to the large number of WTO cases brought against China. One
explanation for this disparity is that in WTO disputes, foreign firms can shield themselves behind
their own governments, since such disputes are formally litigated only between states. By contrast,
investment disputes must be initiated directly by the investor in its own name. Moreover, in invest-
ment arbitration, the Chinese central government appears only as the formal respondent, while
the real conflict often lies between the foreign investor and local authorities accused of misconduct.
As aresult, the risk of retaliation against the investor is much more immediate and tangible.

Chinese investors filed an increasing number of BIT-based claims against host states in recent
years, the vast majority targeting developing countries. This portfolio of cases looks markedly
different from cases pursued by China in the inter-state trade regime. Whereas China has never
brought a WTO claim against a developing country (other than Turkey, which was brought in
conjunction with related claims against the EU), Chinese investors have initiated ISDS proceed-
ings against developing countries across every region, including Ghana and Nigeria in Africa;
Trinidad and Tobago in the Caribbean; Mongolia in Central Asia; Ukraine in Eastern Europe;
Saudi Arabia and Yemen in the Middle East; Ecuador, Mexico, and Peru in Latin America; and
Cambodia, Laos, and Vietnam in Southeast Asia.

Compared to international commercial arbitration, however, Chinese outbound investors and
foreign investors in China have not created the same bottom-up pressure for institutional engage-
ment. A few Chinese law firms have circulated client memos introducing ISDS, but Chinese
investors’ knowledge gaps, limited capacity,'* and the political sensitivity of investor—state claims
have constrained demand for legal services. This has slowed the development of an ISDS market
in China. Chinese arbitral institutions had largely ignored investment arbitration until 2016, when
SCIA revised its rules to cover ‘investor—state disputes as one of its arbitrable matters.'® Rather
than innovating locally, SCIA adopted wholesale the UNCITRAL Rules for ad hoc investment
treaty arbitration.'® Since then, CIETAC and BAC have followed suit.'®

Unlike the relatively stable international regime for commercial arbitration, ISDS now faces a
legitimacy crisis. The USA, the EU, and many developing countries have questioned its fairness and
efficiency.'®® Governments have proposed various reforms within an ISDS review process in UNCI-
TRAL, ranging from replacing investment arbitration with a permanent court and an appellate mech-
anism to relying solely on domestic courts or mediation mechanisms, such as ombudspersons.'*

In these discussions, Chinese officials—primarily in MOFCOM and the MFA—have defended
the system’s utility. They have resisted ‘paradigmatic reform’ that would abolish direct investor
access, but have been receptive to narrower reforms, such as a ‘multilateral appeal mechanism),'®
reflecting their experience with the WTO dispute settlement mechanism.'®

More recently, geopolitical tensions have complicated the domestic institutional context for
investment law and arbitration. National security constituencies have pressed into MOFCOM’s
turf.'”” Recently, some agencies have tightened regulatory oversight of foreign investors, as seen
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in the Cyberspace Administration of China’s (CAC) new rules on automobile data security,
and government restrictions on the use of Tesla vehicles by military personnel and state employ-

es.'” So far, MOFCOM technocrats have sought to preserve their autonomy by managing ISDS
cases quietly and professionally, often appointing experienced foreign arbitrators.'”’ Though only
a few cases have been brought against the Chinese government, and none of these cases have
drawn much public attention, tensions between MOFCOM and other state agencies are building
and an external shock such as a high-profile case challenging the validity of a major Chinese
regulation enforced by a powerful line ministry could disrupt the power equilibrium among the
state actors and diminish MOFCOM’s leadership in this area.

Opverall, state actors highly socialized with the international legal community and invested in
the existing international economic order have largely dominated the field of investment arbitra-
tion in China. Nonetheless, other officials advancing different interests can undermine their ini-
tiatives, as illustrated by the saga surrounding the EU-China Comprehensive Agreement on
Investment (CAI).” After a marathon 7-year negotiation, MOFCOM finally concluded the CAI
talks in 2020. Then, in December 2020, the European Parliament adopted sanctions on various
Chinese officials in its Resolution on Forced Labor and the Situation of the Uyghurs in the Xin-
jiang Uyghur Autonomous Region. In retaliation, on 22 March 2021, the MFA imposed sanctions
on ten EU individuals, including five Members of the European Parliament.'” In response, the
European Parliament refused to review the CAI until China lifted its sanctions on the five parlia-
mentarians. Although China eventually lifted these sanctions in 2025, the opportunity for
ratification had already passed, as the geopolitical environment in 2025 differs markedly from
that of 2020 when the agreement was concluded.

Because the international institutional context for ISDS is undergoing a legitimacy crisis, Chi-
nese officials’ relatively conservative approach, backed by Chinese investors’ interests, could have
a stabilizing effect on transnational legal ordering in this area. Rising geopolitical tensions may
constrain transnational legal ordering to a greater extent in this field than that of commercial
arbitration. However, ISDS provides support for Chinese business investments under China’s
outbound policies, such as its BRI, including in developing countries. Chinese officials in
MOFCOM have so far converged towards positions that support the ISDS mechanism for
cross-border investment disputes.

CONCLUSION

Much of the ongoing debate about China’s response to, engagement with, and impacts on inter-
national legal orders has adopted a unitary, state-centric approach. By contrast, this article demon-
strates the additional analytic and empirical insights gained by disaggregating the Chinese state
and examining the varying interests, ideational frameworks, and institutional contexts of different
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groups of Chinese actors. Our approach sheds light on variation in China’s interactions with
different international economic law orders and their dispute settlement mechanisms over time.

The development of commercial arbitration reflects an iterative process of interaction between
international norms and various state and non-state actors in the field. When China reopened to
global trade in the 1970s, foreign parties pressed for arbitration, catalysing reformers like Ren
Jianxin and officials overseeing foreign trade to promote institutions capable of meeting these
expectations. Ratification of the New York Convention in 1987 anchored China within a global
normative framework, while Deng Xiaoping’s Southern Tour greatly expanded the political space
for institutional experimentation.

The 1994 Arbitration Law established a decentralized system in which commissions in Bei-
jing, Shanghai, and Shenzhen aligned with international practices, engaging in organizational
and normative innovation to compete for cases. These leading institutions, guided by globally
connected elites, became carriers of transnational norms, reinforcing convergence. At the same
time, commissions in less internationalized regions, reliant on local governments, remained
insulated from global practices. The resulting bifurcation illustrates how transnational legal
ordering produces uneven domestic effects: convergence where actors are embedded in global
networks, divergence where local institutions and interests dominate. The latest comprehensive
amendment to the Arbitration Law captures this duality, incorporating international practices
while simultaneously entrenching Party-State oversight, underscoring how China’s arbitration
system is shaped by the ongoing negotiation between global norms and domestic political
contexts. The changes unfolding in China are reshaping the demographics of international
commercial arbitration and shifting the market’s centre of gravity, but their institutional and
normative impact is likely to remain incremental.

Trade dispute resolution under the WTO, in contrast to international commercial arbitration, is
state to state. Government actors therefore assumed a more important role. To sustain the momen-
tum of economic liberalization following Deng’s Southern Tour, the reformers within the Party-State
negotiated China’s entry into the WTO and radically changed Chinese laws and regulations, exposed
alarge number of officials, business managers, and scholars to liberal international trade norms, and
increasingly used WTO dispute settlement. Although the government was at first concerned about
the system and tried to avoid litigation, over time, it became active in litigating against the USA and
EU. These processes led numerous state and non-state actors to invest heavily in international norms
and institutional knowledge as embodied in WTO dispute settlement.

China’s joining the WTO empowered MOFCOM within the Chinese bureaucracy, although
its role has declined as issues have become securitized. China’s relative success in this field, iron-
ically, spurred actors within the USA to neuter the effectiveness of the WTO dispute settlement
system while Chinese actors defended it. Chinese actors then worked with the EU and other
leading trading partners to create an institutional alternative to the Appellate Body under the
MPIA. These actors hope to preserve rule-based trade dispute resolution.

In investment dispute resolution, there have been significant changes in China’s positions over
time, leading to convergence towards what were once mainstream Western norms. When ISDS
was first introduced by foreign investors and capital-exporting states in the 1980s, most Chinese
officials and international law scholars resisted the concept, invoking sovereignty as a foundational
principle. This early rejection reflects how entrenched domestic ideational frameworks mediated
China’s initial encounter with transnational norms. By the 1990s, however, political and economic
shifts—including Deng Xiaoping’s Southern Tour and reformers’ push to globalize China’s
economy—created new conditions for norm internalization. China ratified the ICSID Conven-
tion in 1993 and later began signing BITs with ISDS provisions more protective of investors,
signalling a shift from resistance towards engagement. Soon after Wang Qishan, a reform-minded
leader, joined the Politburo and became the vice prime minister in charge of trade and investment,
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MOFCOM embraced a more investor-protective ISDS posture, further embedding international
norms into China’s treaty practice.

Unlike commercial arbitration and WTO dispute settlement, ISDS occupies a hybrid space:
it grants private investors standing to bring claims against sovereign states before international
arbitral bodies. This design has reshaped China’s participant mix. MOFCOM defends China in
investor-brought cases and has aimed to consolidate oversight of other agencies to ensure treaty
compliance. Meanwhile, Chinese companies—including SOEs—increasingly invoke ISDS
against foreign governments, particularly developing countries. This dynamic contrasts sharply
with China’s trade policy, in which MOFCOM has avoided litigating against developing countries.

Different Chinese bureaucratic interests interact with MOFCOM, a more liberal, internation-
alized ministry, that affect transnational legal ordering processes involving international economic
law and dispute settlement. The challenges arise on multiple fronts. At the central government
level, different agencies often have conflicting mandates that can undermine MOFCOM’s efforts
to promote trade and investment. For example, the CAC emphasizes data security, sometimes at
the expense of the free flow of data important for trade and investment, while the MFA pursues
sovereignty-protective diplomacy, prioritizing political grandstanding over China’s economic
interests. These conflicting priorities create implementation difficulties: the Ministry of Industry
and Information Technology focuses on indigenous innovation, which can clash with China’s
WTO obligations, and the Ministry of Agriculture prioritizes food security over maintaining
subsidy levels consistent with WTO commitments. At the local government level, officials may
relax regulations to attract foreign investment, creating a more favourable business environment.
However, if other priorities—such as environmental protection—clash with investment, local
authorities could seize foreign property without adequate compensation, triggering disputes that
MOFCOM must defend.

Adopting the framework of transnational legal ordering in which the Chinese state is disaggre-
gated is important analytically and normatively. Analytically, it provides a fuller and sharper
understanding of China’s engagement with international economic law orders. For instance, a
state-centric realist approach cannot explicate the regional variation in commercial arbitration in
China, nor clashes between ministries, nor implementation challenges that give rise to disputes,
nor the timing of major shifts in these issue areas. Building understanding of the varying groups
of Chinese actors that predominate in different issue areas helps us better predict whether and
how China will embrace, modify, or reject existing international economic law orders in different
domains and institutional settings.

Normatively, adopting a reductive view of China across issue areas can also be dangerous.
Cooperation and coordination between the USA, China, and others remain critical, from man-
aging an array of cross-border economic disputes and potential financial crises, to addressing
international public goods challenges like climate change, to avoiding the Thucydides trap of
war.'”* Transnational legal ordering affects most areas of law. Treating China reductively deepens
Schmittian ‘friend-enemy’ conceptions of the relationship.'”* Developing a deeper understanding
of decision-making in China, as with any other regulatory state, facilitates the prospects of coop-
erative and creative problem-solving.

Two major changes in the Chinese domestic context create uncertainty regarding the future
of China’s adaptation to, engagement with, and impacts on international economic law and dispute
settlement. On the one hand, many Chinese officials with substantial international exposure and
investment in transnational and international institutions are rising in the power hierarchy,
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potentially rendering China more receptive to existing international economic law and dispute
settlement in many issue areas. On the other hand, rising geopolitical risks, the deviation of the
USA from international norms, and Xi’s concentration of power have amplified and expanded
the influence of state actors championing national security and defence interests, potentially
steering China away from cooperative engagement. How these conflicting trends unfold will have
profound ramifications.



Waging External Struggle through Law: China’s Evolving Legal Strategies and Pelosi’s
Taiwan Visit

Keith J. Hand”

U.S. House Speaker Nancy Pelosi’s recent Taiwan visit gave China a pretext to launch large-
scale military exercises and rehearse new capabilities for striking Taiwan. To complement this
military response, China deployed its growing toolkit of domestic legislation on national security
and foreign affairs. This mobilization of domestic law should come as no surprise. China’s
“Three Warfares” doctrine has embraced the concept of “legal warfare” to support military
operations and seize the political initiative.! China has also used domestic law as a tool to
pressure adversaries in the gray zone between peacetime competition and military conflict.? In
recent years, senior Party leaders have called for stronger “foreign-related” legislation to match
U.S. legal capabilities and safeguard the country’s sovereignty and development interests.
China’s response to the Pelosi visit demonstrates that it will use domestic law and legal
institutions to impose concrete costs on rivals, deter provocations, signal strength to domestic
and foreign audiences, and legitimize conflict narratives. As U.S.-China tensions deepen, these
tools of legal struggle will become increasingly prominent components of China’s

comprehensive approach to external conflict and competition.®
Expanding China’s Domestic Legal Toolkit for National Security and Foreign Affairs

Chinese leaders have long used the domestic legal system to advance their foreign policy
goals. While China adopted some early statutes on national security and territorial issues, the
focus of initial foreign-related legislation was on building diplomatic relations; regulating foreign
trade, investment, and economic affairs; and preparing China for entry to the World Trade

Organization.*

In the mid-1990s, China began to place greater emphasis on domestic laws related to national
security. For example, China expanded its suite of domestic legislation on maritime issues to
legitimize and fortify claims to disputed waters,® accelerated the development of its military law
regime, and adopted a series of laws to rationalize the military and national security apparatus.®
Military strategists also developed new doctrines of legal warfare to mobilize law as an
instrument of military and related political struggle. In 2003, the People’s Liberation Army
formally incorporated the “Three Warfares” doctrine (waging political warfare, psychological

warfare, and legal warfare) into its political guidelines and strategic training.’



The 2005 Anti-Secession Law signaled a shift in Chinese thinking about the role of domestic law
in the national security and foreign affairs arena. Adopted in March 2005 as a “legal weapon” to
fight Taiwan secessionism, the short, nine-article statute set out core elements of the mainland’s
Taiwan policy and provided that the state “shall employ non-peaceful means and other
necessary measures” should major incidents to advance Taiwan’s secession occur or the
possibility for peaceful unification be “completely exhausted.”® In so doing, China declared that it
was legally bound to respond to secessionist activity and sought to legitimize future military
action.® The law also established a domestic legal counterweight both to efforts on Taiwan to
invoke the Republic of China constitution and law as authority for a referendum on the island’s
status'® and to the U.S. Taiwan Relations Act, which incorporates U.S. policy on providing
“defensive” military assistance to Taiwan.'' The Anti-Secession Law represented a turning point
in China’s use of domestic law, as the Party-state codified cross-straits policy to deter specific

threats to Chinese sovereignty.

These domestic legal developments accelerated under Xi Jinping. Under Xi’s leadership, the
Party deepened its commitment to “socialist rule of law” and legal institutions as core
instruments of governance. In 2014, the Party Central Committee’s historic decision on legal
reform called for China to strengthen “foreign-related legal work,” including the “use of legal
methods to safeguard [China’s] sovereignty, security and development interests.”’? That same
year, Xi introduced his comprehensive national security outlook and specified a range of
development interests, including enterprise, economic, technological, information, and financial
interests, as essential components of national security.”® To advance this comprehensive
security vision, the Party created a new National Security Commission, a key function of which
is coordinating the “construction of a rule of law system on national security.”'* While China’s
concept of national security incorporates an important emphasis on internal security,'® these
developments also signaled that law and legal argument were primed to assume new

prominence in China’s approach to external conflict and competition.

Initial lawmaking efforts implemented this agenda by building out China’s system of national
security legislation. Statutes such as the comprehensive 2015 National Security Law and more
specific laws on terrorism, counterespionage, and cybersecurity embraced Xi’'s national security
outlook both textually and in the breadth of matters addressed. Such laws also imposed new
obligations on individuals and entities to comply with regulatory requirements and proactively

support the work of national security organs.'®



As U.S.-China competition intensified, China faced new pressure to expand its domestic legal
capacity. Since 2016, the U.S. has applied a range of potent domestic laws to pressure China.
The trade war, export controls, campaigns against Chinese tech giants ZTE and Huawei,
sanctions related to Xinjiang and Hong Kong, and other actions demonstrated the significant
reach of U.S. law. They also exposed asymmetries in China’s domestic legal capacity. One
leading Chinese theorist concluded that the U.S. is waging economic war against China that “is
carried out through legal means.”"” Other scholars characterized U.S. legal action as an
escalation of “gray zone” strategies to pressure China.'® Domestic Chinese media railed against
U.S. “long-arm jurisdiction” and declared that China must develop reciprocal capacities to fight

back.'®

Senior Party and state leaders called for new legal tools to meet these challenges. At a Central
Work Conference on Rule of Law in 2020, Xi Jinping emphasized that China “must accelerate
the strategic deployment of foreign-related rule of law work... apply legal methods; effectively
face challenges; guard against risks; comprehensively utilize legislation, law enforcement,
judicial, and other methods to struggle; and resolutely defend national sovereignty, dignity, and
core interests.”?® At a Politburo session the following year, Xi urged officials to “use rule of law to
carry out international struggle” and “strengthen legislation in the field of foreign affairs; further
improve the laws and regulations of anti-sanction, anti-interference, and anti-‘long-arm
jurisdiction’; and promote the construction of a legal system applicable outside China’s

jurisdiction.”' Senior political and legislative officials now repeat the mantra that China must

enrich its “legal toolkit” (%7 T E%§) to manage increasingly complex external risks.?? The Party

Central Committee also incorporated a detailed agenda to promote “rule of law thinking and
methods in international affairs” into its 2020-2025 Plan on Building the Rule of Law in China.??
Such efforts represent an external dimension of Xi’s broader effort to leverage law to legitimize

Party-state action.?*

State entities have taken four related steps to strengthen domestic law and legal institutions as
tools of international struggle. First, lawmakers have enacted a basket of reciprocal legislation
that parallels U.S. legal capacity and authorizes Chinese countermeasures. For example, the
2020 Measures for the Security Review of Foreign Investment expanded the scope of foreign
investments subject to national security review. The 2020 Provisions on the Unreliable Entity
List (UEL Provisions) direct agencies to impose a range of economic and travel restrictions on

foreign parties that endanger China’s sovereignty, security, or development. The following year,



China adopted Rules on Counteracting Unjustified Extraterritorial Application of Foreign
Legislation and Other Measures, which empower agencies to prohibit the enforcement of
foreign legislation with “unjustifiable” extraterritorial effects and give Chinese parties a legal right
to recover compensation from counterparts that fail to comply.?® To bolster this framework, the
National People’s Congress Standing Committee enacted the 2020 Export Control Law, which
establishes a concrete framework for restricting the export of items with military or dual uses or
that otherwise relate to “national security, ” and the 2021 Anti-Foreign Sanctions Law (AFSL),
which empowers administrative agencies to impose countermeasures against foreign parties
when a foreign country adopts sanctions or interferes in China’s internal affairs.?® Xinhua
captured the thrust of this new body of legislation when it warned that “if anyone holds the
sanctions stick in their hands, attempts to slander or smear China, or interfere in China’s
internal affairs, China... will resolutely counteract it in accordance with laws and regulations.”?’
One Western commentator suggested the dueling legislation may herald a “regulatory arms

race.”?8

Second, lawmakers have strengthened the extraterritorial reach of domestic legislation. China
has embraced the exercise of jurisdiction over acts outside of Chinese territory that are
perpetrated by its own nationals, cause harm to its nationals, or threaten state sovereignty and
territorial integrity.2° Although this is not a new phenomenon (China’s Criminal Law has long
included provisions with extraterritorial effect), Xi's instruction that China must “promote the
construction of a legal system applicable outside of China’s jurisdiction” has made the adoption
of extraterritorial provisions a higher priority. For example, key provisions of the reciprocal
legislation noted above empower the Chinese government to regulate or sanction foreign
parties for acts beyond China’s borders. Another recent example is the 2018 Hong Kong
National Security Law, which applies to offenses committed both by Hong Kong residents and

foreigners outside the Hong Kong Special Administrative Region (Articles 37 and 38).3°

Third, China has continued to promulgate domestic legislation to support its maritime and
territorial claims. For example, the 2020 Coast Guard Law and 2021 revisions to the Maritime
Traffic Safety Law reinforced ambiguity about the scope of the “jurisdictional waters” subject to
maritime law and safety enforcement, giving China legal flexibility to promote its claims in
disputed waters.®' The 2021 National Land Boundary Law set out detailed provisions on the
delineation, defense, and management of national land boundaries and imposed legal

obligations on the state to safeguard territorial sovereignty and land boundary security.3? China



cites such statutes to argue that it exercises authority to regulate foreign activity in contested

areas and is legally obligated to act on such issues.®

Finally, Chinese law enforcement and judicial organs have adopted a more assertive posture in
foreign-related matters. For example, in a series of prominent cross-border intellectual property
disputes in 2020 and 2021, Chinese courts issued injunctions that prohibited foreign companies
from pursuing intellectual property claims overseas and threatened them with massive fines to
enforce compliance.®* Law enforcement authorities are imposing exit bans on foreign citizens to
compel cooperation with investigations and increasingly targeting individuals and activities
outside of China’s borders.®* Nuances in China’s rules and practices regarding dual nationality
can generate foreign tensions in such cases.*® And, China’s arrest of Michael Kovrig and
Michael Spavor immediately after Canadian authorities detained Huawei CFO Meng Wanzhou,
along with its release of the “two Michaels” mere hours after Meng was allowed to leave Canada
three years later, raised concerns about hostage diplomacy. The sequence of events in these
cases sent a clear message that China will deploy its criminal justice system in a tit for tat

manner to impose concrete costs for provocations and defend its national interests.
Deploying Legal Strategies in Response to Pelosi’s Taiwan Visit

China’s response to Nancy Pelosi’s Taiwan visit provides an opportunity to assess the
application of these legal tools in practice. While many foreign analysts focused on the scale of
the mainland’s military response, Chinese authorities also announced legal countermeasures
against individuals and entities in the U.S. and Taiwan. In some instances, officials carefully
explained the legal basis for such countermeasures. In others, they stated only generally that
China was acting in accordance with laws and regulations. China’s legal response incorporated
core elements of the domestic legal capacities and strategies discussed above, including the
invocation of domestic law to legitimize action related to contested sovereignty issues, the
application of reciprocal legislation to respond to foreign provocations, the assertion of
jurisdiction over extraterritorial acts, and mobilization of the domestic judicial apparatus to strike

back and demonstrate resolve.

One key element of China’s legal response was signaling an intention to pursue criminal liability
for secessionist activity. On Aug. 3, mainland officials declared that China has a “clear legal
basis” for punishing “Taiwan independence diehards” and would criminally prosecute them.*’

The detailed statement cited specific legal authorities, including provisions of the 2005 Anti-



Secession Law and the 2015 National Security Law stipulating that China's sovereignty and
territorial integrity are inviolable; that all Chinese people are obligated to safeguard national
sovereignty, unity, and territorial integrity; and that those endangering national security will be
investigated. The statement then referenced Criminal Law provisions on engaging in or inciting
secession or undermining national unity (Article 103) and heavier criminal penalties that apply
when such crimes involve collusion with foreign actors (Article 106). Contemporaneous People’s
Daily commentaries explained that Article 6 of the Criminal Law extends criminal jurisdiction to
acts that have consequences within Chinese territory. They also cited provisions of the Criminal
Law (Articles 88 and 89) and Criminal Procedure Law (Article 291) that authorize the

suspension of time limits for prosecution and the trial of national security crimes in absentia.3®

Chinese authorities took concrete steps to show that this legal rhetoric has teeth. On Aug. 3,
state security officials in Wenzhou detained Taiwanese businessman Yang Zhiyuan on
allegations of separatist activity and endangering national security.>® Domestic legal
commentary described Yang’s lengthy Taiwan independence activity outside of mainland China
as the legal basis for the criminal investigation.*® Officials from the Taiwan Affairs Office
characterized Yang's case as precedent setting, explaining that it was the first time mainland
authorities had criminally investigated “Taiwan independence elements” for crimes of
secession.*’ Wenzhou state security officials reportedly transferred Yang to residential

surveillance on Aug. 10 and, as of this writing, his case is ongoing.*?

Then, on Aug. 16, Chinese authorities added seven Taiwanese officials and lawmakers to a
previously announced list of three “Taiwan independence diehards.” China imposed “punitive
measures” on these individuals (see below) and stated that they would be “held accountable for
life in accordance with the law.”#® Although China is unlikely to detain the listed individuals, the
announcement and related commentary conveyed the message that Chinese law is a potent
weapon to deter secessionist acts and that “Taiwan independence diehards” cannot escape the
net of mainland justice anywhere in the world. The discourse also suggests that China could

escalate its legal response to cross-straits tensions by holding criminal trials in absentia.

In addition to criminal investigations, China announced non-criminal “punitive measures” (& ®& &
) against ten “Taiwan independence diehards,” two Taiwanese foundations, and four
Taiwanese business entities, as well as “sanctions” (&) on Nancy Pelosi and her

immediate family members. Specifically, China prohibited the listed Taiwanese individuals and



their families from entering mainland China or the Hong Kong and Macao Special Administrative
Regions, banned their affiliated organizations from collaborating with mainland parties, and
prohibited their affiliated enterprises and owners from profiting in China.** The Taiwanese
foundations and enterprises were banned from cooperating or engaging in transactions with
mainland parties, and their administrators were prohibited from entering the country. To punish
Pelosi for her Taiwan visit, the Ministry of Foreign Affairs (MFA) announced that China would
impose unspecified “sanctions... in accordance with relevant laws of the People’s Republic of
China.”® In so doing, it added Pelosi to a growing list of senior U.S. officials that China has

sanctioned in recent years.*®

The MFA’s Aug. 5 statement did not cite specific laws or regulations for sanctions against
Pelosi. However, an extensive People’s Daily response to the Pelosi visit confirmed that China
sanctioned Pelosi under the Anti-Foreign Sanctions Law.*” Although framed as a legal measure
to counteract foreign sanctions, the text of the AFSL sweeps more broadly, stipulating in Article
3 that China may take “corresponding countermeasures” when a “foreign country... uses
various excuses or relies on domestic law to contain or suppress China, adopt discriminatory
restrictive measures against Chinese citizens or organizations, or interfere in China’s internal
affairs.” Article 15 further provides that the statute may be “referenced” when “it is necessary to
adopt countermeasures against foreign countries, organizations, or individuals for... acts that
endanger China’s sovereignty, security, and development interests.” This provision gives
Chinese authorities discretion to apply the AFSL by analogy to counter a wide range of foreign
provocations. The law authorizes several concrete countermeasures, including travel
restrictions; assets freezes; and prohibitions on transactions or cooperation with targeted parties

and their immediate family members, management personnel, or affiliates (Article 6).

Here again, domestic media attempted to show that China’s countermeasures would have
concrete impact. For example, media outlets published detailed discussions of Pelosi-family
investments and financial interests related to China.*® They also published the text of a China
Asset Management Association “Notice on Implementing Countermeasures Requirements and
Improving Relevant Mechanisms.” Citing the AFSL and the MFA announcement, the Notice
directed private equity funds to strictly comply with China’s countermeasures and prohibit
transactions with Pelosi and her immediate family.*® Such stories cultivate the impression that
the Pelosi family will suffer losses and signal to domestic audiences that the China’s sanctions

are not merely symbolic.5°



China also shaped the narrative about its legal actions by arguing that the U.S. has long abused
such mechanisms. After citing a lengthy list of U.S. sanctions on other countries, the People’s
Daily observed that the “U.S. has used Xinjiang, Hong Kong, human rights, and other internal
issues of China to sanction Chinese institutions and personnel" and “extended the concept of
national security; concocted various pretexts; abused export control measures; deployed state
power to unreasonably suppress Chinese institutions and enterprises; gravely undermined fair
competition, market economic principles and international economic and trade rules; and listed
more than 1,000 Chinese enterprises and institutions on various sanctions lists.” It argued that
in this context, China could hardly be blamed for applying similar measures to respond to the
provocation of Pelosi’s Taiwan visit.>' Such discourse cast China’s response as a defensive

countermeasure.

The legal basis for non-criminal “punitive measures” imposed on Taiwan individuals and entities
is less clear. One day after the measures were announced, a Taiwan Affairs Office spokesman
declared that there is “ample legal basis” for them.>? However, in contrast to the detailed
discussion of legal authorities for criminal sanctions, officials did not cite any specific legislation
to support this assertion. The concrete countermeasures set out in the AFSL and Provisions on
the Unreliable Entity List correspond closely with the language and substance of these
measures. However, the AFSL technically applies only to the acts of foreign countries (and
individuals and entities that implement them), while the UEL Provisions cover “foreign entities.”
Implicitly designating Taiwanese activities as “foreign” would generate tensions with the

mainland’s “One-China principle.”

In discussing the legal basis for pursuing criminal responsibility against “Taiwan independence
diehards,” Chinese officials cited general provisions of the 2005 Anti-Secession Law and the
2015 National Security Law. Arguably, the same provisions would provide a basis for fashioning
non-criminal punitive measures that might be modeled after, but not explicitly grounded in, the
AFSL or UEL Provisions. The awkwardness of referencing AFSL or UEL Provisions that apply
to “foreign” parties in this context, and the general nature of the other statutes, may explain why
Chinese officials refrained from citing specific legislation for these measures. The Global Times
implicitly recognized this gap when it characterized the Anti-Secession Law as a “framework
and principle law” and observed that China may need to adopt more specific legislation

“targeting Taiwan secessionists.”3



China may soon face pressure to take such a step. In a bipartisan vote in mid-September, the
U.S. Senate Foreign Relations Committee advanced the Taiwan Policy Act for consideration by
the full Senate. As currently drafted, the Act would deepen U.S. diplomatic and economic ties
with Taiwan, strengthen commitments to enhance Taiwan’s military deterrent, and provide for
sanctions in the event of significant mainland escalation of military action.>* In her initial public
statement on this development, Taiwan Affairs Office spokeswoman Zhu Fenglian undertook
ritual denunciations of the bill as an interference in China’s internal affairs and a violation of the
One-China principle.>® Within days, Zhu focused more specifically on China’s legal deterrent.
Emphasizing China’s active use of “legal weapons” to punish Taiwan separatist activities, she
declared that China would introduce new legal measures to strengthen its weapons “in
accordance with developing circumstances.”® These events highlight the potential for an

escalation of legal struggle with the U.S. over the Taiwan question.
Conclusion

China’s response to the Pelosi Taiwan visit demonstrates that it views domestic law as a core
instrument of external struggle and will deploy it to shape conflict narratives and pressure
adversaries. As one Chinese legal commentator observed in reflecting on recent cross-straits
tensions, “global law has become the main method for countries to deal with domestic and
international affairs, and legal struggle has become an important method and basic tool for the
anti-secession struggle.”’ By invoking domestic law, China seeks to legitimize its responses to
external provocations and impose concrete costs to deter escalation. Wielding “legal weapons”
also gives Chinese leaders a way to project strength and resolve short of military action and
manage domestic pressure to stand up to foreign bullying.%® U.S. policymakers should
recognize that China is developing and deploying these domestic legal tools in a systematic

manner.

As the response also suggests, this legal framework remains a work in progress. Official
vagueness in discussing legal authorities for the non-criminal “punitive measures” against
Taiwanese parties contrasted sharply with careful efforts to detail the legal basis for criminal
prosecutions. In the former case, officials may have decided that the relevant legal authorities
lack adequate detail. National People’s Congress sources have expressed concern about “weak
links” in foreign-related legislation and the need to operationalize the principles in general
legislation, while also preserving sufficient “legal flexibility” to address a complex matrix of

emerging external challenges.%°



Pelosi’s visit gave Chinese leaders an opportunity to assess some of these gaps and tensions in
their domestic legal toolkit. Subsequent developments highlight the challenge they face in
balancing legal operability and flexibility. China has built a high degree of discretion into its
current body of foreign-related legislation, giving it the flexibility to calibrate legal
countermeasures as necessary to address fluid external conditions. If Congress advances the
Taiwan Policy Act, Chinese leaders may sacrifice some the flexibility they prize and enact more
specific provisions to maintain the potency and legitimacy of their legal signals on Taiwan. U.S.
lawmakers should consider whether such an escalation of legal competition would be conducive

to cross-straits stability.
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