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EDITORIAL

A Blurring of Lines: The Jus ad Bellum Past, Present,
and Future

1. Introduction

As readers will no doubt be aware, this Journal has always, and will continue
to focus, on issues at the very heart of any ad bellum discussion. As the JUFIL
team notes in both the introduction and specifically in this editorial, discus-
sions on the ad bellum (both present and future) are likely to become even
more connected (owing to the nature of current and future armed
conflicts) between the ad bellum, in bello, and even post bellum. Though of
course, the ad bellum and the in bello are generally considered as two distinct
legal regimes,1 the separation is arguably relatively recent.2

Nonetheless, on the one hand, the ad bellum provides the conditions
which determine the lawfulness,3 inter alia, of a state’s response in self-
defence against an imminent threat or use of force which amounts to the

© 2024 Informa UK Limited, trading as Taylor & Francis Group

1For a classis discussion supporting the separation of the ad bellum and the in bello see, Yoram Dinstein, The
Conduct of Hostilities under the Law of International Armed Conflict (Cambridge University Press, 4th edn
2022) <https://www.cambridge.org/core/product/identifier/9781009106191/type/book> accessed 5
September 2024. And for further comment, see e.g., Kubo Mačák, ‘In Honor of Yoram Dinstein - The Sep-
aration Between the Jus in Bello and the Jus Ad Bellum’ (Lieber Institute West Point, 10 May 2024)
<https://lieber.westpoint.edu/separation-between-jus-in-bello-jus-ad-bellum/> accessed 4 September
2024. It is perhaps somewhat interesting to note the latter authors concluding remarks that ‘the separ-
ation between these two bodies of international law is less of an impenetrable wall and more of a semi-
transparent membrane’.

2‘Jus Ad Bellum and Jus in Bello | ICRC’ (28 July 2014) <https://www.icrc.org/en/law-and-policy/jus-ad-
bellum-and-jus-bello> accessed 5 September 2024. See in particular para. 2, which states ‘The terms
did not become common in debates and writings about the law of war until a decade after World War
II. The concepts they cover certainly featured in legal debate before then, but without the clear dis-
tinction the adoption of these terms has provided.’

3See e.g., Arts. 2(3), 2(4), 42 and 51 Charter of the United Nations 1945 (1 UNTS XVI). Though most
readers will of course be immediately mindful of, Art. 2(3) UN Charter provides the following positive
duty, ‘All Members shall settle their international disputes by peaceful means in such a manner that
international peace and security, and justice, are not endangered.’ Whereas, Art. 2(4) provides the fol-
lowing negative prohibition, ‘All Members shall refrain in their international relations from the threat or
use of force against the territorial integrity or political independence of any state, or in any other
manner inconsistent with the Purposes of the United Nations’. For completeness, Art. 42 provides
the following ‘Should the Security Council consider that measures provided for in Article 41 would
be inadequate or have proved to be inadequate, it may take such action by air, sea, or land forces
as may be necessary to maintain or restore international peace and security. Such action may
include demonstrations, blockade, and other operations by air, sea, or land forces of Members of
the United Nations’. And, Art 51, ‘Nothing in the present Charter shall impair the inherent right of indi-
vidual or collective self-defence if an armed attack occurs against a Member of the United Nations,
until the Security Council has taken measures necessary to maintain international peace and security.
Measures taken by Members in the exercise of this right of self-defence shall be immediately reported
to the Security Council and shall not in any way affect the authority and responsibility of the Security
Council under the present Charter to take at any time such action as it deems necessary in order to
maintain or restore international peace and security.’
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qualitatively grave threshold as required by Nicaragua.4 While on the other,
the in bello provides, inter alia, a set of rules which govern the behaviour of
individuals during an armed conflict.5 Indeed, one might reasonably posit
(in the context of this editorial comment) that the ad bellum determines
the lawfulness of a state’s overall response when resorting to force (e.g. in
the lawful exercise of self-defence or collective security authorisation by
the United Nations Security Council), while the in bello determines the law-
fulness of individual acts/attacks within an armed conflict.6

However, while this all appears very neat and tidy, it does not represent
real world reality. Indeed, the intersect between the ad bellum and the in
bello has been referred to as a murky corner of international law for many
years now,7 and recent conflicts (not least those in Ukraine and Gaza8)
have done little to clarify exactly how we should understand the relation-
ship.9 A primary issue here (though the authors do not wish to conflate ad
bellum or in bello considerations) is that long after the in bello has been ‘acti-
vated’, states and observers continue to use the language of the ad bellum,
particularly in relation to the right of ‘self-defence’. One might consider,
for example, the current language of the newly elected British government
—in August (2024), Defence Secretary Luke Pollard referred to Ukraine’s
continuing right to defend itself over two years into Ukraine’s armed

4Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v United States of
America); Merits (I.C.J) (1986) para. 191. See also, Oil Platforms (Islamic Republic of Iran v U.S.) Merits,
Judgment (2003) (I.C.J). Rep 161, para. 51. For commentary see e.g., Olivier Corten, The Law against
War: The Prohibition on the Use of Force in Contemporary International Law (Repr, Hart 2012). Also,
Avra Constantinou, The Right of Self-Defence under Customary International Law and Article 51 of the
United Nations Charter /Avra Constantinou (Sakkoulas [u.a] 2000).More recently see, James A Green, Col-
lective Self-Defence in International Law (Cambridge University Press 2024). As Green further notes, It is
possible for an aggressor to perpetrate an unlawful use of force against another state that falls short of
the required level of gravity to amount to an armed attack, meaning that the attacked party is unable
to defend itself (or request that other states do so collectively), pp 104. See also, Chiara Redaelli, Inter-
vention in Civil Wars: Effectiveness, Legitimacy, and Human Rights (Hart, Paperback edition 2022).

5‘Rules of War: Why They Matter? | ICRC’ (11 August 2021) <https://www.icrc.org/en/document/rules-
war-why-they-matter> accessed 3 September 2024.

6‘Jus Ad Bellum and Jus in Bello | ICRC’ (n 2).
7K Okimoto, ‘The Cumulative Requirements of Jus Ad Bellum and Jus in Bello in the Context of Self-
Defense’ (2012) 11 Chinese Journal of International Law 45. See also, Mačák (n 1). Here, the author
cites a further work (Theodor Meron, Henry’s Wars and Shakespeare’s Laws Perspectives on the Law
of War in the Later Middle Ages (Oxford University Press 1993) <http://www.oxfordscholarship.com/
view/10.1093/acprof:oso/9780198258117.001.0001/acprof-9780198258117> accessed 5 September
2024.) which identifies that similar discussions are in fact centuries old, despite the separation
being relatively recent (n 2).

8Here the authors refer specifically to the continuing military action in Ukraine which has followed
Russia’s 22 February 2022 invasion, and the ongoing Israeli military action in Gaza in response to
the 7 October 2023 ‘coordinated, complex attack on Israeli civilian communities’ carried out by
Hamas. See, ‘Detailed Findings on Attacks Carried out on and after 7 October 2023 in Israel’
(Human Rights Council 2024) Independent International Commission of Inquiry on the Occupied Pales-
tinian Territory, including East Jerusalem, and Israel A/HRC/56/CRP.3.

9See also e.g., Marco Sassòli, ‘In Honor of Yoram Dinstein - Will the Separation Between Jus Ad Bellum
and Jus in Bello Survive the Conflicts in Ukraine and Gaza?’ (Lieber Institute West Point, 26 April 2024)
<https://lieber.westpoint.edu/will-separation-between-jus-ad-bellum-jus-in-bello-survive-conflicts-
ukraine-gaza/> accessed 4 September 2024.
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conflict with Russia.10 Similarly, Prime Minister Keir Starmer made com-
ments during his conference speech in Berlin (28 August 2024) regarding
Israel’s right of self-defence—nearly a year after the ongoing military oper-
ation in Gaza commenced.11

It is this continuing uncertainty (as to where the ad bellum ends and the in
bello ‘takes over’), that often necessitates the concurrent application of both
legal specialities—arguably blurring the fault-lines between both regimes.12

The purpose of this editorial comment within this broader discussions to
centre the attention around the more niche but highly poignant issue of civi-
lians directly participating in hostilities (DPH)—and the implications of this in
bello discussion for the ad bellum. The authors will also consider similar in
bello to ad bellum consequences in regard to levée en masse—asking
whether there is a sliding scale/threshold ranging from isolated instances of
DPH, to more concerted efforts of resistance, and then instances that would
qualify as an all-out levée en masse.13 The authors note that the latter (levée
en masse) has attracted some scholarly scrutiny in relation to the possible
interweave with ad bellum self-defence.14 The authors’ unique take on the
interweave, is the way in which one would factor (within an overall ad
bellum calculation) the nature and depth of the levée en masse—in other
words, if the levée is so significant, how ought that to be accounted for in
necessity and proportionality ad bellum calculations? This editorial
comment commences its analysis of the interweave by first addressing the
in bello concept of DPH, and in particular the use of civilian objects in
armed conflict (such as unmanned aerial vehicles UAV/drones). Secondly,
they expand the analysis to account for civilian uprisings by way of levée en
masse, in both instances reflecting upon the ad bellum implications.

2. Direct Participation in Hostilities

It is well documented that civilians are participating in hostilities either
directly (by choosing to fight) or indirectly (in any number of ways

10See e.g., George Allison, ‘UK Reaffirms Policy on Storm Shadow Missiles for Ukraine’ (28 July 2024)
<https://ukdefencejournal.org.uk/uk-reaffirms-policy-on-storm-shadow-missiles-for-ukraine/> accessed
3 September 2024.

11‘Prime Minister’s Conference Speech in Berlin: 28 August 2024’ (GOV.UK, 28 August 2024) <https://
www.gov.uk/government/speeches/prime-ministers-conference-speech-in-berlin-28-august-2024>
accessed 3 September 2024.

12Here see e.g., Raphaël van Steenberghe, ‘Proportionality under Jus Ad Bellum and Jus in Bello: Clarify-
ing Their Relationship’ (2012) 45 Israel Law Review 107. Here, for example, the author notes, it often
‘becomes impossible to distinguish between the military operation as a whole and the individual mili-
tary attacks undertaken during this operation’.

13Noting the concept of direct participation is considered in greater detail in part 2, and levée en masse in
part 3.

14See e.g., Marco Sassòli and Lizaveta Tarasevich, International Humanitarian Law: Rules, Controversies,
and Solutions to Problems Arising in Warfare (Edward Elgar Publishing, 2nd edn 2024). Also see e.g.,
Paola Gaeta, Jorge E Viñuales and Salvatore Zappalà, ‘17. Legal Restraints on Violence in Armed
Conflict’ in Cassese’s International Law (OUP 2020).
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including, for example, by providing funding to a militant armed group).15

What is much less well defined in contemporary literature, however, is
the status of civilian objects within the context of DPH.16 The present
authors have somewhat controversially questioned whether (under the in
bello) the concept of civilian participation should be limited solely to
human participation.17 Somewhat less controversially(!), the authors have
also questioned the role of civilian objects within the realm of DPH, and it
is on this point that the authors wish to direct their attention for present
purposes.

This general unease surrounding categorisation is straining upon the in
bello, not least because in contemporary conflict it can be extremely
difficult to determine who or indeed what can (or cannot) be lawfully tar-
geted. Moreover, there is a question within the specific realm of DPH. Do
resistance actions by civilians or civilian objects (in an in bello sense) get cal-
culated within the overall ad bellum calculation of self-defence? And if not,
should they?

A further blurring of lines within armed conflict is a more recent occur-
rence. And here, it is civilian objects that are the primary focus of this edi-
torial comment (rather than civilians themselves). The point here is, that
parties to a conflict (whether it be the state or civilians) are now, perhaps
more than ever, seeking to adapt civilian technology for military purposes
in order to defend themselves (e.g. via DPH or a full-on levée). Such technol-
ogy could currently include Artificial Intelligence (AI), robotic and cyber
systems.18 Indeed, one wonders how many readers (including the authors
of this editorial comment…) have previously questioned how long it
would take before an assault rifle was bolted to the top of a Boston Dynamics
(or similar) quadruped robot-dog.19 And, this trend of cross-pollinating
technology is likely to continue in the future as we see the world’s militaries
start to adapt technology that was initially developed solely for civilian
purposes.

A useful and pertinent example of this polarisation/blurring of lines
(between civilian and military technology, and between the ad bellum and
the in bello) can be seen in Ukraine. In the first instance for example, it is

15Nils Melzer, ‘Interpretive Guidance on the Notion of Direct Participation in Hostilities under Inter-
national Humanitarian Law’ (International Committee of the Red Cross 2009).

16For further discussion however, see generally, Francis Grimal and Michael Pollard, ‘“Embodied AI” and
the Direct Participation in Hostilities: A Legal Analysis’ (2020) 51 Georgetown Journal of International
Law 513.

17Ibid.
18See e.g., the following report which outlines some of the areas of potential technological cross-over;
Claire Mills, ‘Emerging and Disruptive Defence Technologies’ (House of Commons 2023) Research
Briefing <https://researchbriefings.files.parliament.uk/documents/CBP-9184/CBP-9184.pdf>.

19‘Let Slip the Robot Dogs of War | WIRED’ <https://www.wired.com/story/let-slip-the-robot-dogs-of-
war/> accessed 5 September 2024.
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undeniable that in the initial stages of the conflict at least, Ukrainian citizens
were in some way participating in hostilities20—noting such discussions were
very much limited to individual participation rather than object partici-
pation. Nonetheless, before delving into our concerns relating to civilian
objects, it may be useful to restate the current test that is generally used to
determine whether ‘someone’ (and potentially ‘something’) is directly parti-
cipating in hostilities.

Any discussion regarding civilian participation must of course begin with
Article 51(3) API which states, ‘[c]ivilians shall enjoy the protection afforded
by this Section, unless and for such time as they take a direct part in hosti-
lities’.21 In short, this means that while the principle of distinction22 prohibits
direct attacks upon civilians and civilian objects (noting that doing so inten-
tionally may constitute a war crime23), this right is forfeited where they
become (perhaps it becomes) directly involved in military action. Having
said that, it is still somewhat unclear as to what constitutes ‘direct’ partici-
pation. According to the ICRC,

In order to qualify as direct participation in hostilities, a specific act must meet
the following cumulative criteria: 1. the act must be likely to adversely affect
the military operations or military capacity of a party to an armed conflict
or, alternatively, to inflict death, injury, or destruction on per-sons or
objects protected against direct attack (threshold of harm), and; 2. there
must be a direct causal link between the act and the harm likely to result
either form the act, or from a coordinated military operation of which that
act constitutes an integral part (direct causation), and 3. the act must be
specifically designed to directly cause the required threshold of harm in
support of a party to the conflict and to the detriment of another (belligerent
nexus).24

20There have been numerous documented instances of Ukrainian civilians participating in hostilities
during the conflict with Russia, especially since the start of the ongoing military operation in
Ukraine. See e.g., Russell Buchan, ‘Ukranian “IT Army”: A Cyber Levée En Masse or Civilians Directly Par-
ticipating in Hostilities?’ (EJIL: Talk!, 9 March 2022) <https://www.ejiltalk.org/ukranian-it-army-a-cyber-
levee-en-masse-or-civilians-directly-participating-in-hostilities/> accessed 5 September 2024. Also see,
Emily Crawford, ‘Armed Ukrainian Citizens: Direct Participation in Hostilities, Levée En Masse, or Some-
thing Else?’ (EJIL: Talk!, 1 March 2022) <https://www.ejiltalk.org/armed-ukrainian-citizens-direct-
participation-in-hostilities-levee-en-masse-or-something-else/> accessed 5 September 2024.

21Art. 51(3), International Committee of the Red Cross (ICRC), Protocol Additional to the Geneva Conven-
tions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol
I), 1125 UNTS 3, 8 June 1977 (hereinafter API).

22Art 48 API. The principle of distinction is also widely believed to have a customary nature. See e.g., ‘The
Principle of Distinction between Civilians and Combatants’ <https://ihl-databases.icrc.org/en/
customary-ihl/v1/rule1#Fn_3E28356C_00008> accessed 5 September 2024.

23N.B. ‘Intentionally directing attacks against the civilian population as such or against individual civilians
not taking direct part in hostilities constitutes a war crime in international armed conflicts’. See n 22
and, Art. 8(2)(b)(i) Rome Statute of the International Criminal Court (last amended 2010), 17 July 1998
(hereinafter Rome Statute). Also note, Prosecutor v. Galic, Case No. IT-98-29-T, Judgment and
Opinion, (Int’l Crim. Trib. for the Former Yugoslavia Dec. 5, 2003). This supports the principle that inten-
tionally targeting civilians could constitute a war crime but noting that not all attacks on civilians will
necessarily constitute a war crime given that there is a requirement for intent.

24Melzer (n 15).
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While the ICRCs test above has been hugely influential, it is not without its
critics.25 Schmitt and Boothby, for example, were instrumental in providing
initial clarification on a number of issues, not least in challenging the ICRC’s
claim that there must be a presumption of civilian status when it is not clear
whether ‘someone’ is directly participating (or not).26 As previously noted,
we wish to use this space to transfer this line of reasoning across to civilian
objects, which to date, have generally been neglected within discussions—on
the basis that commentators (other than perhaps present company accepted)
had not envisaged the possibility that civilian objects might at some stage
(owing to future technological developments) be capable of ‘participation’.

In case our ad bellum readers are suffering with an in bello overload at this
stage, the authors appreciate the readers continued patience—as soon as we
have finalised the in bello discussion on DPH we will return to more familiar
pastures. With DPH firmly in mind, however, the question regarding object
participation is reposited. In their previous investigation the present authors
imagined object participation would only be possible with advanced future
technology such as an autonomous humanoid robot.27 However, it is fair
to say that this examination is ever more pressing because it is now directly
applicable to civilian drones (e.g. those made and marketed by the leading
Chinese company, DJI28), which have been widely used by both Russian
and Ukrainian forces during the present conflict.29

By way of a brief recap, combatants (during an armed conflict) are under a
strict obligation to positively identify a military target.30 Where there is
doubt as to the status of a target (civilian or military), the targeteer must
presume it is civilian and refrain from attack.31 As noted, the ICRC argues
that, where there is doubt as to whether ‘someone’ is directly participating
in hostilities, the presumption of civilian status is transferred. However,
Schmitt,32 Boothby,33 and the present authors34 have argued that this
cannot be the case (with the law remaining silent)—not least because it
places an unfair burden upon the combatant. Indeed, this is supported

25See generally, Michael Schmitt, ‘Deconstructing Direct Participation in Hostilties: The Constitutive
Elements’ (2010) 42 New York University Journal of International Law and Politics 679. Also see,
William Boothby, ‘Direct Participation in Hostilities – A Discussion of the ICRC Interpretive Guidance’
(2010) 1 Journal of International Humanitarian Legal Studies 143.

26Melzer (n 15).
27Grimal and Pollard (n 16).
28For a discussion see e.g., David Hambling, ‘DJI’s New Drone Could Change War—But It’s Not Supposed
To Be A Weapon’ (Forbes) <https://www.forbes.com/sites/davidhambling/2024/01/16/djis-new-drone-
could-change-war--but-its-not-supposed-to-be-a-weapon/> accessed 5 September 2024.

29See ibid and e.g., Elisabeth Gosselin-Malo, ‘Ukraine Continues to Snap up Chinese DJI Drones for Its
Defense’ (C4ISRNet, 23 October 2023) <https://www.c4isrnet.com/global/europe/2023/10/23/
ukraine-continues-to-snap-up-chinese-dji-drones-for-its-defense/> accessed 5 September 2024.

30Art. 52(2) API (n 21).
31Ibid.
32Schmitt (n 25).
33Boothby (n 25).
34Grimal and Pollard (n 16).
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with a further counter argument that the vast majority of civilians are likely
to want to make it abundantly clear that they are not in any way involved in
any military action—not least to ensure they maintain their protection
against direct attack.35 To date, this difference of opinion has largely
remained moot— given that in reality a combatant is likely (as argued by
Schmitt and Boothby) to consider whether someone is directly participating
on a case-by-case basis (as opposed to there being an absolute rule).

Current practice in Ukraine, however, appears to provide unwavering
support for the case-by-case argument (supporting, inter alia, Schmitt and
Boothby’s position). Here, the present authors go one stage further: contend-
ing that not only should there be a case-by-case application and assessment
of DPH, but that this now must also be extended to civilian objects. This is
because it is now patently clear that civilian objects are being utilised for mili-
tary purposes (i.e. drones), leading to situations where the drone itself should
be seen as participating, especially because it may be acutely difficult to posi-
tively identify the operator/pilot.36 And indeed, with current technology at
least, it would be problematic for the civilian object to communicate its
status. Moreover, the authors also take this opportunity to raise the speculat-
ive question as to whether the use of a technologically advanced civilian
object under military guise could be considered as perfidious37 —noting
this is currently being explored by the present authors’ elsewhere—a ques-
tion we will address at a later date.

The primary point for present purposes though, is, how could one expect
a Ukrainian or Russian combatant to refrain from targeting a DJI civilian
marketed drone that they suspect is being used by the opposing side?
There authors note the difficulties faced by a combatant in assessing, for
example, whether a drone is capable of something more than straightforward
surveillance. In such circumstances (applying the ICRC argument in favour
of the presumption of civilian status) arguably imposes a wildly inequitable
burden upon the combatant. For example, the ICRC would require that one
or more human lives must be put at risk to ensure a $100 drone is not mis-
takenly/unlawfully targeted. If the ICRC are indeed mistaken in regard of the
presumption of civilian status for objects, the present authors maintain it
stands to reason this should be the case for civilians too.

35E.g., Art. 48 API (n 22).
36E.g., Art. 52(2) API (n 30).
37Art. 37(1) defines Perfidy, which provides, ‘It is prohibited to kill, injure or capture an adversary by
resort to perfidy. Acts inviting the confidence of an adversary to lead him to believe that he is entitled
to, or is obliged to accord, protection under the rules of international law applicable in armed conflict,
with intent to betray that confidence, shall constitute perfidy. The following acts are examples of
perfidy: (a) the feigning of an intent to negotiate under a flag of truce or of a surrender; (b) the feigning
of an incapacitation by wounds or sickness; (c) the feigning of civilian, non-combatant status; and (d)
the feigning of protected status by the use of signs, emblems or uniforms of the United Nations or of
neutral or other States not Parties to the conflict. See also ICRC customary rule 65 <https://ihl-
databases.icrc.org/en/customary-ihl/v1/rule65#Fn_56A2126F_00002> accessed 5 September 2024.
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Conscious of the ad bellum readership, we now bring the concept of civi-
lian object DPH full circle and question how a state (that has knowledge that
its civilians are using drones for the purpose of defending their ‘motherland’
against an invader), transposes that in bello consideration back into the ad
bellum. In other words, how does one operationalise and calculate ad
bellum necessity and proportionality when factoring in defensive actions
by DPH. Here it is perhaps fair to argue, that an isolated occurrence of
DPH (via civilian objects) would be harder to quantify and calculate
within an overall ad bellum calculation that encompasses necessity of last
resort and proportionality of abating or repelling an attack.38

That is not to say that individual acts in protection of the state are
insignificant (in terms of self-defence), but rather under Article 51 UN
Charter it is unclear how one could factor them into the overall calculation
(though arguably this will perhaps not be impossible if utilising advanced
AI). For example, a future ‘all-encompassing’ system may be in a better pos-
ition to account for the overall awareness of isolated instances of DPH and
therefore could be better placed to provide a real-time assessment of a
state’s compliance with ad bellum necessity and proportionality.

3. Levée en Masse

In direct contrast to isolated incidents of object DPH however, as the authors
positioned at the start, it is arguably at the other end of scale/threshold the ad
bellum becomes much more relevant. For example, should a large number of
civilian objects be weaponized and deployed, does/can this constitute a levée?
In other words, does it have to be humans/civilians that form a levée en
masse? Moreover, and if so, this still leaves a question as to how levée of
non-human civilian objects can be reconciled within the overall ad bellum
calculation of self-defence? While the relationship between levée en masse
and the ad bellum is perhaps not completely unexplored,39 the authors’
novel addition of object participation does most certainly add a previously
unidentified element.

The natural starting point for any discussion pertaining to levée en masse
is Article 4(A)(6) of the Third Geneva Convention (1949),40 which builds
upon the 1907 revised Hague Convention.41 GCIII defines a levée en masse
as:

38See e.g., Green (n 4).
39Sassòli and Tarasevich (n 14). Gaeta, Viñuales and Zappalà (n 14).
40Art. 4(A)(6) International Committee of the Red Cross (ICRC), Geneva Convention Relative to the Treat-
ment of Prisoners of War (Third Geneva Convention), 75 UNTS 135, 12 August 1949 (hereinafter GCIII).

41Note that levée en masse is not referred to explicitly. Instead, there a general reference to the protec-
tion of civilian infrastructure. See e.g., Arts. 23(g) and 56 of the Hague, Hague Convention (IV) Respecting
the Laws and Customs of War on Land and Its Annex: Regulations Concerning the Laws and Customs of
War on Land, International Conferences (The Hague), 18 October 1907.
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Inhabitants of a non-occupied territory who, on the approach of the enemy,
spontaneously take up arms to resist the invading forces, without having
had time to form themselves into regular armed units, provided they carry
arms openly and respect the laws and customs of war.’42

The authors note at this juncture, that the specific correlation between
levée en masse and the necessity and proportionality requirements of the
ad bellum has perhaps overlooked some of the very granular and operational
inter-calculation. Notably, how does one equate a levée within a state’s calcu-
lation of ad bellum self-defence? Typically, the literature has understandably
focused on the broader applications of these principles.43

Nonetheless, as Boothby notes ‘[m]embers of a levée en masse are civilians
who are regarded as belligerents (combatants in modern parlance)’, even if
their status by this definition is relatively short-lived. The authors note
that at this stage there is no reference to civilian objects. However, those
‘individuals’ who fall under this classification are extended combatant privi-
leges including immunity from prosecution for would be crimes such as
murder and destruction of property (committed as part of an armed
conflict) ‘unless such acts constitute war crimes’.44

Furthermore, the concept of combatant status/combatant privilege means
that participants in a levée en masse are afforded certain levels of protection,
such as being treated as prisoners of war (POWs) if captured.45 In somewhat
stark contrast to DPH, there is no need to demonstrate belligerent nexus,
causation, and threshold of harm (as per ICRC DPH guidelines).46 Rather,
in order to be afforded the protection, those participating in a levée en
massemust carry arms openly and actively distinguish themselves from civi-
lians, which is of course reminiscent of the test in Article 4(A)(2) GCIII for
determining POW status.47 Should they fail to do so, they are likely to lose
their combatant status. Somewhat crucially, if this happens, the individual

42Art 4(A)(6)(n 40)
43See e.g., Sassòli and Tarasevich (n 14); Gaeta, Viñuales and Zappalà (n 14).
44See, ‘Immunities’ | ICRC <https://casebook.icrc.org/a_to_z/glossary/immunities> accessed 5 Septem-
ber 2024.

45See, Article 13 GCIII which provides, (1) Prisoners of war must at all times be humanely treated. Any
unlawful act or omission by the Detaining Power causing death or seriously endangering the health
of a prisoner of war in its custody is prohibited and will be regarded as a serious breach of the
present Convention. In particular, no prisoner of war may be subjected to physical mutilation or to
medical or scientific experiments of any kind which are not justified by the medical, dental or hospital
treatment of the prisoner concerned and carried out in his interest. (2) Likewise, prisoners of war must
at all times be protected, particularly against acts of violence or intimidation and against insults and
public curiosity. (3) Measures of reprisal against prisoners of war are prohibited.

46Melzer (n 15), 47.
47Art. 4(A)(2) states, Members of other militias and members of other volunteer corps, including those of
organized resistance movements, belonging to a Party to the conflict and operating in or outside their
own territory, even if this territory is occupied, provided that such militias or volunteer corps, including
such organized resistance movements, fulfil the following conditions: (a) that of being commanded by
a person responsible for his subordinates; (b) that of having a fixed distinctive sign recognizable at a
distance; (c) that of carrying arms openly; (d) that of conducting their operations in accordance with
the laws and customs of war.
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(and perhaps the object) will become an illegal combatant meaning they/it
could then be lawfully targeted as a civilian ‘DPHing’ (thus losing the protec-
tions afforded to lawful combatants, such as those noted above).48

Ostensibly, there are two key points the authors wish to underline and
underscore as part of a mini summary at this stage. First and foremost,
the discussion above has highlighted that a levée en masse is centred on a
human/civilian uprising of sorts. This is something that the authors under-
stand but wish to challenge in light of emerging and future technology—
today drones, tomorrow… Secondly, that owing to the breadth and depth
of a levée cf. limited instances of DPHing a levée must be included as a
crucial component within the ad bellum calculation of necessity and propor-
tionality. It stands to reason that a levée must in some way halt, hinder or
even repel an attack, even if only briefly, and therefore is a critical component
when assessing the state as a whole and its compliance (or not) with Charter
and customary norms under Article 51.49

The necessity element of self-defence under the ad bellum requires that a
response to an armed attack is one of last resort i.e. that it is necessary—a
state must demonstrate that it has exhausted all non-forcible measures and
that a non-forceful response would be wholly unreasonable.50 The impli-
cation of a levée en masse (in relation to ad bellum necessity) could be evi-
dence to support that a levée is a necessary response par excellence—a last
ditch attempt by the civilian population to defend themselves. However, it
may also further support the notion that any military action taken by the
state must presumably have reached the very limits of last resort. The
point here, is that the inherently spontaneous nature of levée en masse
must suggest that a state response in self-defence is failing, or has failed
(resulting in occupation), which in turn means that civilian participation
may be truly the very last line of defence.

A similar trajectory of analysis could be applied to ad bellum proportion-
ality. For example, if the circumstances are such that they have triggered the
levée as a last resort, a levée is arguably more likely to remain within the
confines of what is acceptable under ad bellum proportionality, namely

48(n 44).
49In relation to the customary nature of Art. 51 UN Charter please see, ‘Self-Defence | How Does Law
Protect in War? - Online Casebook’ <https://casebook.icrc.org/a_to_z/glossary/self-defence> accessed
5 September 2024. Also refer to the sources previously noted regarding self-defence more generally (n
3).

50Green (n 4). In notes 138, 139 and 140 Green identifies the following applicable literature on the prin-
ciple of necessity: James A Green, ‘Docking the Caroline: Understanding the Relevance of the Formula
in Contemporary Customary International Law Concerning Self-Defence’ (2006) 14 Cardozo Journal of
International and Comparative Law 429, 450. Also, ‘James A. Green, The International Court of Justice
and Self-Defence in International Law (Hart 2009) 80–85; Tom Ruys, ’Armed Attack’ and Article 51 of
the UN Charter: Evolutions in Customary Law and Practice (Cambridge University Press 2010) 95–98.
Myra Williamson, Terrorism, War and International Law The Legality of the Use of Force Against Afghani-
stan in 2001 (Routledge 2016), 115. Yoram Dinstein, War, Aggression and Self-Defence: (6th edn, Cam-
bridge University Press 2017) 249–51.
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that the action taken is not excessive to abating or repelling the attack.51 By
the very nature of this response coming from the civilian population, it is
currently difficult to imagine instances where a response would be excessive
in relation to ad bellum proportionality. However, the authors invite the
reader to think in more dystopian terms - a rise of the machines (a veritable
coalition of civilian objects) may perhaps be a completely different matter
altogether.

4. Conclusion

This editorial has highlighted a multidimensional and multifaceted blurring
of lines. This is, of course, ever apparent in the grand architecture between
the ad bellum and in bello which has been the primary underlying theme
and focus of this comment. However, as has become increasingly clear in
the modern era, further polarisation and blurring of lines can be witnessed
in many aspects of the in bello: between combatants and civilians, and
now (as the authors have argued here and elsewhere) between civilian
objects and military objects. The butterfly effect of these further blurring
of lines (within the minutiae in the in bello), is very likely to have repercus-
sions in the ad bellum—not least because, as the authors have demonstrated,
it is very difficult to identify an absolute hard border between the two
regimes.

Despite the authors’ conclusion above, namely that isolated instances of
DPH would be difficult to quantify in the ad bellum for the most part,
there could be instances where the damage is so significant in regards to
repelling or abating an attack that the ad bellum must be impacted. Far-
fetched though it may presently be, one might consider a one-off act, e.g.
where a civilian who has built an Unmanned Surface Vehicle (USV) in
their garden shed goes on to strike and perhaps even sink a would-be inva-
der’s naval vessel.

In terms of overall conclusion, the authors invite the reader to consider
one final observation. Returning to the ICRCs belligerent nexus criteria for
example, or even the test for levée en masse, is this necessitated by immediacy
(instant, overwhelming leaving no choice of means and no moment for
deliberation)?52 It stands to reason that a levée presupposes that the above

51James Green provides a further helpful reference to scholarly works on proportionality, which include,
Green (n 4), 123. At footnotes 141 and 142 he also identifies the following “classics”, Sina Etezazian,
‘The Nature of the Self-Defence Proportionality Requirement’ (2016) 3 Journal on the Use of Force
and International Law 260; TD Gill, ‘The Second Gulf Crisis and the Relation between Collective Security
and Collective Self-Defense’ (1989) 10 Grotiana 47, 67. Chris O’Meara, Necessity and Proportionality and
the Right of Self-Defence in International Law (Oxford University Press, 1st edn 2021) 97–171; Judith
Gardam, Necessity, Proportionality and the Use of Force by States (Cambridge University Press, 1st
edn 2004) 142 and 161.

52Letter dated 27 July 1842, from Daniel Webster to Lord Ashburton (1841–1842) XXX British and Foreign
State Papers 193–194 (extract taken from Webster’s earlier letter to Henry S. Fox dated 24 April 1841,
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requirements of immediacy ad bellum would be present in order to generate
a civilian call to arms as an action of last resort. Therefore, if an in bello act
(e.g. levée) fails to meet the language of the Caroline incident formulation
and self-defence more generally, the authors question whether that in bello
act could in fact represent a reprisal or act of retribution in the ad bellum?53
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